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Introduction

THESE ARE NOT THE best of times for American lawyers. The titles
of books on the profession speak volumes: 7he Lawyer Bubble,
Declining Prospects, The American Legal Profession in Crisis, Failing
Law Schools, The End of Lawyers, The Vanishing American Lawyer,
The Destruction of Young Lawyers, The Betrayed Profession, The Lost
Lawyer.! Less than a fifth of Americans rate the honesty and eth-
ical standards of lawyers as very high or high, ranking them just
above insurance sales agents.” In a 2010 Pew survey that asked which
occupations contribute most to society’s well-being, law ranked the
lowest of ten occupations.’ Paradoxically, the nation suffers from an
oversupply of lawyers and an undersupply of legal services for people
with low or moderate incomes.

This is a timely moment for a comprehensive account of chal-
lenges facing the American bar, all of which have a human face:

* Ashley Newhall has a law degree and is licensed to practice in
Pennsylvania and New Jersey. She is working for some extremely
demanding clients—but most of them are under three years old. Her
primary income for the last three years has come from working as a
nanny. It takes three part-time jobs to keep her afloat, given her six-
figure law school debt.*

* Billy Jerome Presley spent 17 months in a jail for falling behind in
child support. He had no prior criminal record but also no law-
yer. If he had been able to afford legal assistance, his lawyer could

have gotten him out of jail on bail and worked out a repayment
schedule.
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* A law firm associate at Clifford Chance chronicles a day that begins
at 4:45 a.m. with a crying baby and ends at 1:30 the following morn-
ing in a vain effort to keep pace with billable hour demands.®

These individuals are among the thousands paying the price for
failures described in the chapters to follow. These chapters explore
trends in the legal market that have posed increasing problems for
the profession and the public that relies on their services. The book’s
central premise is that the bar is failing to deal with fundamental
problems in the conditions of legal practice, access to justice, diver-
sity in the profession, regulation of lawyers, and legal education.
Some problems are market-driven; others are of the profession’s own
making. This chapter offers an overview of these challenges.

Chapter 2 explores the conditions of practice, with a particular
focus on law firms. The discussion examines how increases in the
size, scale, and competitiveness of contemporary practice, together
with changes in technology, have intensified economic pressures. The
recession compounded these pressures as clients demanded more for
less. Difficulties persisted even after the economy rebounded, and
most lawyers believe that the result is permanent changes in the legal
marketplace.

These pressures are amplified by the relentless preoccupation with
short-term profits that drives law firm decision making. The priority
of profit is responsible for the escalation in billable hours over the
last several decades, and the price is paid in quality of life. Most
lawyers report that they do not have sufficient time for themselves
and their families, and most are unable to devote even an hour a
week to pro bono service. These trends have taken a toll in lawyers’
workplace satisfaction. Law does not rank among the top twelve
professions for satisfaction, and a majority of lawyers would choose a
different career if they had to make the decision again. Lawyers also
have disproportionately high rates of depression, substance abuse,
and related disorders. Responses to these problems are possible only
if lawyers become more informed about the sources of professional
fulfillment, and more proactive in shaping workplaces to meet their
needs.
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Chapter 3 addresses access to justice. It is a shameful irony that
more than a third of law school graduates cannot find full-time
legal employment while more than four-fifths of the legal needs of
the poor and a majority of the needs of middle-income Americans
remain unmet. The situation in indigent criminal defense is particu-
larly problematic. Politicians win votes by promising to get tough
on crime, not subsidize criminal defense. As a result, the system
is chronically underfunded. Public defenders often have crushing
caseloads. Some lawyers cope with more than 1000 misdemeanors
or 500 felonies annually, almost three times the national average.
Private lawyers who defend indigent clients are reimbursed at ludi-
crous levels. Plumbers make more per hour in some jurisdictions.
The result is that lawyers take too many cases to spend time on
an adequate defense. Ninety percent of criminal cases are resolved
without trial, and typically without any factual investigation. In the
cases that do go to trial, standards for what constitutes effective rep-
resentation of counsel are notoriously lax. Convictions have been
upheld where lawyers have failed to do any investigation, present any
evidence, or even remain awake and sober at the trial.

Similar underfunding plagues the civil justice system. Americans
do not believe that justice should be for sale, but neither do they
want to pay for the alternative. Recent budgetary cutbacks for legal
aid have made a bad situation even worse. The federal government
spends less than a dollar per day per person per year on such assis-
tance. Millions of Americans priced out of the market for legal
services are struggling to represent themselves in systems designed
by and for lawyers. Their problems have been compounded by
sweeping prohibitions against assistance by qualified nonlawyer
providers. Although the bar has long prided itself on filling the
gaps in the justice system through pro bono service, participation
rates are shamefully low. Only about a quarter of lawyers meet the
aspirational standard of 50 hours of service annually that is codi-
fied in the American Bar Association’s Model Rules of Professional
Conduct.

Chapter 4 explores challenges concerning diversity. In principle,
the bar is deeply committed to racial and gender equality. In practice,
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it lags behind other occupations in leveling the playing field. Only
two professions have less diversity than law, and many do consider-
ably better. Part of the problem lies in the lack of consensus about
what exactly the problem is and what can be done to address it.
There is no question that women and minorities are grossly under-
represented at leadership levels such as law firm partners and general
counsel. Yet leaders of the bar tend to attribute these differences in
achievement to differences in capabilities and commitment.

Such explanations underestimate the impact of unconscious bias.
A wide array of evidence suggests that women and minorities lack the
presumption of competence accorded to white men. Many women
and minorities also remain outside the networks of mentoring, spon-
sorship, and business development that are often crucial for profes-
sional advancement. The problems are compounded by escalating
billable hour requirements and inflexible workplace structures. The
costs are disproportionately borne by women because they assume a
disproportionate share of family responsibilities.

Contemporary antidiscrimination law, which provides remedies
against overt intentional bias, has proven inadequate to combat the
unconscious stereotyping, old-boy networks, and workplace struc-
tures that prevent equal opportunities. The high costs of bringing,
and the substantial difficulties of proving, a case of discrimination
keep many victims from coming forward.

Yet employers as well as individuals suffer from the unequal play-
ing field in legal settings. Considerable research supports the busi-
ness case for diversity. Diverse viewpoints encourage critical thinking
and creative problem solving; they expand the range of alternatives
considered and counteract “groupthink.” Many practices that would
improve conditions for women and lawyers of color serve broader
organizational interests. Better mentoring programs, more equita-
ble compensation and work assignments, and greater accountabil-
ity of supervising attorneys are all likely to have long-term payofts.
In a world in which the majority of the talent pool is composed of
women and lawyers of color, it is reasonable to assume that firms
will suffer some competitive disadvantage if they cannot effectively
retain and advance these groups.
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Chapter 5 focuses on bar regulatory processes. The legal profes-
sion is in some sense a victim of its own success. In no country has
the bar been more influential and more effective in protecting its
right to regulatory independence. Yet that success and the structural
forces that ensure it have shielded the profession from the accounta-
bility and innovation that would best serve societal interests. Lawyer
regulation suffers from two structural problems: the profession’s
unchecked control over its own governance and its state-based sys-
tem of oversight. Both stem from state courts’ assertion of inherent
and exclusive authority to regulate legal practice, and their tendency
to defer to the organized bar in exercising that authority.

The problems are apparent in the bar’s approach toward multi-
jurisdictional and multidisciplinary practice, and in its prohibitions
of nonlawyer investment in law firms. A state-based admission struc-
ture ill suits contemporary practice. Many legal matters and attor-
ney communications do not remain within the jurisdictions where
the attorneys are licensed to practice law. Nor do client needs respect
disciplinary boundaries. The bar’s ban on fee sharing with nonlaw-
yers has impeded efforts to establish collaborative practices that
many clients would find cost-effective. The ban has also prevented
the infusion of nonlawyer capital and innovative marketing strate-
gies that could improve the delivery of legal services. In opposing
multidisciplinary practice and nonlawyer investment, the bar has
claimed that lawyers will become accountable to supervisors from a
different tradition with less rigorous standards governing confiden-
tiality, conflicts of interest, and pro bono service. Yet these problems
have not materialized in other countries that permit such nonlawyer
involvement. Regulation, not prohibition, is the obvious solution to
the problems that the opponents raise.

The bar’s regulatory efforts have proven similarly flawed on mat-
ters of continuing legal education (CLE). All but five states require
lawyers to complete a certain amount of CLE, typically between 10
and 12 hours annually. Although ongoing education makes sense in
principle, the system leaves much to be desired in practice. There
has been no showing that passive attendance at courses improves
performance, or addresses the causes of most clients’ complaints
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about lawyers. Moreover, the absence of quality control or monitor-
ing leads to many abuses of the system. Lawyers can get credit for
stress reduction through relaxation techniques and for “self-study,”
which does not ensure that participants are engaged or even awake
while CLE tapes are running.

Discipline is another area in which regulatory processes fall short.
The current system does both too little and too much. It does too
little to protect clients and third parties from ethical abuses, and
too much to sanction lawyers for misconduct not involving clients.
Many disciplinary authorities do not even handle “minor” miscon-
duct, such as negligence and overcharging, on the theory that other
civil liability remedies are available. Here again, a basic problem is
structural. State supreme courts have claimed authority to regulate
lawyers but have insufhicient time, interest, or capacity to exercise
that authority effectively. They have delegated regulatory authority
to agencies that are part of, or closely aligned with, the organized
bar. These agencies also lack the resources to respond adequately to
misconduct. The system is almost entirely reactive to client com-
plaints, and fails to respond when clients benefit from misconduct,
as in abusive litigation practices, or when clients lack information
or incentives to file complaints. Many doubt that complaining will
do much good, and they are largely correct. Only about 3 percent of
complaints result in public discipline.

A final set of challenges for the legal profession involves legal
education. Chapter 6 explores problems in law schools’ finances,
structure, curriculum, and values. Changes in the market for legal
services have lent new urgency to longstanding problems. Declines
in the demand for recent graduates, together with rising tuitions and
greater debt burdens, have left many new lawyers in difficult finan-
cial straits. Only about two-thirds have secured full-time legal jobs,
and their median salary has often been inadequate to cover average
debt levels.

Part of the reason for the high tuitions is the rigid accreditation
standards imposed by the Council of the American Bar Association
Section of Legal Education and Admissions to the Bar. It prescribes
a vast range of expensive requirements. The result is a one-size-fits-all
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framework for legal education, which stifles innovation. It also fails
to acknowledge the vast diversity among legal practice specialties,
and the need for corresponding diversity in law school preparation.

Another reason for the high cost of legal education is the role of
U.S. News and World Report rankings, which encourage an arms
race in expenditures rewarded by the rankings formula. One exam-
ple is expenditures per student, which have risen dramatically since
the rankings went into effect. Another example is spending that is
designed to enhance reputation, including subsidies for faculty schol-
arship and glitzy publications. Yet reputational surveys, which count
for 40 percent of each school’s position, are a particularly inadequate
proxy for educational quality. Few of those surveyed know enough
to make accurate comparative judgments.

Curricula suffer from a number of weaknesses: insufficient practi-
cal skills training and lack of opportunities for interactive learning,
teamwork, feedback, and interdisciplinary instruction. Ninety per-
cent of lawyers report that law school does not teach the practical
skills necessary to succeed in today’s economy, a deficiency that has
become more acute as legal employers have cut back on training for
recent graduates.

A final difficulty with legal education involves the values that it
fosters, or fails to foster, concerning professional responsibility. Legal
ethics is often relegated to a single course that is narrowly focused
on the rules of professional conduct. Failure to integrate issues of
professional responsibility throughout the curriculum marginalizes
their significance. A related weakness involves pro bono services.
Only about 10 percent of schools require participation, and most
students graduate without such involvement as part of their educa-
tion. In one survey of recent law graduates, participants ranked pro
bono last on a list of educational experiences that practitioners felt
had assisted them significantly in practice. If part of the mission of
legal education is to lay the foundations of professional identity, then
failure to cultivate a commitment to public service is a significant
oversight.

The final chapter summarizes proposals for change and the obsta-
cles that stand in the way. Of critical importance are reducing bar
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control over regulatory structures, and expanding opportunities for
public involvement and accountability. Of still greater importance is
motivating a critical mass of lawyers to address fundamental prob-
lems in the conditions of practice, diversity in the profession, access
to justice, and legal education. We do not lack for reform strate-
gies. The challenge remaining is to convince lawyers that they have
a stake in that agenda for change.



2

The Conditions of Practice

“AMERICAN LAW FIRMS CONFRONT a Less Gilded Future” ran the title
of an Economist profile.! This pessimism reflects the prevailing view
among commentators, and the mood among lawyers tends toward
wistful resignation. Many lament the passing of some hypothesized
happier era when law was more a profession than a business.” In
the current legal marketplace, competition and commercialization
are on the rise, while civility and collegiality appear headed in the
opposite direction.? Yet while the stresses of practice seem likely to
increase, the bar has shown little sign of being able to alter those
dynamics or reshape its future.

This chapter explores the causes and consequences of recent trends
in the American legal profession. It gives particular focus to lawyers
in midsize and large firm practice, because they are the leading edge
of the bar, and they exercise the greatest influence over the condi-
tions of its workplace. However, many of the dynamics described
have broader application and pose challenges for the profession as
a whole. Not all of these trends in legal practice are unique to law.
Some are a function of broader market and societal forces. But what-
ever the causes, lawyers have a stake in exercising greater control
over the conditions that affect their professional lives.

The Drivers of Change
Size

One of the most significant changes in the contemporary legal pro-
fession is the increase in its size and scale of practice. In 1960, the
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largest firm had 169 lawyers. Today it has over 4000.* Between 1978
and 2008, the average size of one of the nation’s 250 largest firms
increased by a factor of five, growing from 102 to 535 attorneys.’
Over the past four decades, the number of lawyers has approxi-
mately quadrupled.® The result has been an increase in competition,
a fraying of collegial bonds, and a mismatch between supply and
demand. The number of new law graduates substantially outstrips
the entry-level jobs available.” But as Chapter 3 notes, this oversupply
of lawyers coexists with an undersupply of service for middle-class
and low-income Americans. At the low end of the market, lawyers
cannot afford to provide assistance at a price that many consumers
can afford to pay.® At the higher end of the market, the demand for
legal services has not kept pace with the supply of providers. As one
commentator notes, “There are simply many many more high-priced
lawyers today than there is high-priced legal work. . . . In fact, the
more you talk to partners and associates at major law firms these
days, the more it feels like some grand psychological experiment
involving rats in a cage with too few crumbs.”

Competition

The increase in size is not the only force that has increased compe-
tition. Supreme Court decisions on advertising have reduced anti-
competitive constraints."” Consumer demand has limited the bar’s
ability to preempt competition by nonlawyers for certain law-related
services. Accounting firms have made especially threatening inroads
on the profession’s traditional turf. Globalization has brought more
foreign competitors to American financial centers. It has also encour-
aged clients to outsource business to offshore legal service providers.

Other dynamics have reduced the need for lawyers and intensified
competition for the legal work that remains. Technology is displacing
demand for many lawyers’ services." For attorneys serving individual
clients, document preparation services such as LegalZoom are acquir-
ing an increasing share of the legal market. For attorneys in virtually
all areas of legal practice, Richard Susskind has argued that the tra-
ditional “artisan” model of lawyering is being replaced by commod-
itized legal work and that the broader economy’s relentless pressure



CONDITIONS OF PRACTICE II

toward “more for less” will intensify this trend.'* Technology-driven
legal service providers “aren’t just eating Big Firm’s lunch; they are
eying breakfast and dinner as well.”® So too, corporate clients, who
are facing increased pressures in their own markets, have responded
by curtailing legal costs. Businesses have moved more routine work
in-house and parceled out more projects based on short-term com-
petitive considerations rather than long-term lawyer—client rela-
tionships. Although few leaders would put it as crudely as a Finley
Kumble managing partner, “Stealing lawyers and clients from other
firms” has become “a keystone of . . . progress.”!

Stealing clients from other partners has also become more com-
mon as competition inside law firms has intensified. Tensions have
been exacerbated by “eat what you kill” compensation structures
that reward business-getting and therefore encourage hoarding and
fights over who made the kill. At large firms, only half of surveyed
partners feel supported by other partners.”

The economic recession compounded all of these competitive
pressures. Clients increasingly pursued cost-cutting measures, such
as refusing to pay for training junior associates. Law firms responded
with hiring freezes, layoffs, and de-equitizing unproductive partners.
Some commentators are optimistic that the situation will improve
as the economy rebounds, baby boomers retire, and the population
increases.’® However, pressures have persisted even as the economy
recovers and most lawyers believe that these changes in the legal
marketplace are permanent.”

The Priority of Profits
Causes and Consequences of Institutional Priorities

At the root of many of these problems is the priority of profit. Because
money is at the top of almost everyone’s concerns, it is easier to reach
consensus on financial rewards than on other values such as shorter
hours, associate training, or substantial pro bono commitments.
Firms that sacrifice compensation for other workplace satisfactions
also risk losing talented members who prefer greater earnings and
have portable clients. Once high pay scales are established, they can
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readily become self-perpetuating; downward mobility is a painful
prospect. Even lawyers who entered law school with other aspira-
tions often become trapped in these reward cycles. If they cannot
afford to do the kind of public interest work they would really like,
they want at least to be very well paid for what they are doing. Media
ranking systems that rate law firms on profits per partner, together
with transparency of lawyer compensation, have also led firms to
pursue short-term profits at the expense of other values.

The greater the firm’s size, geographical dispersion, and lateral
turnover, the more difficult it becomes to sustain a common culture
and to set priorities that compete with short-term profits."”® Since
2000, partner movement between large firms has also grown by so
percent.” In this culture, the bonds of institutional loyalty, trust, and
collegiality have become more frayed. The problem is compounded
by skewed incentive structures that encourage lawyers to focus on
rainmaking and billable hours at the expense of activities like men-
toring that further collective interests.?’ Partners are spending more
time marketing their services and have less opportunity and incen-
tive to train junior colleagues, most of whom are likely to leave.

The pursuit of profits per partner has had other adverse conse-
quences. Particularly in large firms, it has made partnerships less
accessible and in some ways less attractive. Many firms have decreased
the percentage of equity partners, lengthened the path to partnership,
and created other statuses such as income partners, of counsel, or per-
manent associates. Fewer lawyers gain equity partnership, and it no
longer promises lifetime security or saner schedules.”! As chances for
advancement dwindle, more associates experience La Rochefoucauld’s
insight that it is not enough to succeed; others have to fail. And any
success is only provisional. Partners who lack sufficient business can
lose their status. To many attorneys, the struggle for promotion looks

increasingly like a “pie-eating contest where the prize is more pie.”**

Billable Hours

The priority of profit also encourages the tyranny of billable hours.
Thirty years ago, most partners billed between 1200 and 1400 hours
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per year and most associates between 1400 and 1600 hours. Many
firms today would consider these ranges acceptable only for lawyers
who had died partway through the year.”> On average, associates
bill close to 1900 hours a year, and the figure is considerably higher
in large firms.?* To bill honestly at that level requires so- to 6o-hour
weeks. In some ways, technology has made a bad situation worse by
accelerating the pace of practice and placing lawyers perpetually on
call. Legal life lurches from deadline to deadline, and lawyers remain
tethered to the workplace by e-mail and cell phones. Although these
technologies have had an upside by making it more possible for law-
yers to work from home, they have also made it less possible to not
work from home. Personal lives get lost in the shuffle.” It is not
uncommon to hear of a client who e-mails on New Year’s Eve and
fires a firm for being insufficiently responsive on a Sunday morn-
ing. One law firm associate relates a common experience of having
a partner “come into the office and ask if you had any plans for the

’»

weekend. The correct answer was ‘no.”” The first time the associate
was asked the question, he made the mistake of actually answering
it and mumbling something about having hoped to go to Vermont.
The partner looked at him with a “combination of incredulity and
sympathy. . . . ‘It’s a rhetorical question. . .. "¢

Law firms often blame soul-crushing schedules on client demands.
But there is reason to believe that other factors are also at work.
Clients do not get efficient services from bleary-eyed, burned-out
lawyers. The main problem is that the hourly billing system pegs
profits more to the quantity of time spent than to the efhiciency of
its use, and profits have become the dominant concern. High billa-
ble hour quotas also screen out individuals with competing values.
A willingness to work long hours functions as a proxy for commit-
ment. Those most often excluded are lawyers with substantial family
responsibilities, typically women. But this consequence is dismissed
as a necessary, though regrettable, byproduct of a competitive prac-
tice culture. The result has been a civilian arms race with escalating
personal costs. Although lawyers as a group would benefit if sched-
ules were saner, most practitioners are unwilling to risk a unilateral
withdrawal from the competition.
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Satisfaction with Practice
Rates of Satisfaction

After reviewing recent trends in legal practice, Stanford Law School
Dean Larry Kramer asked, “Does anyone actually want this?”?’
Equally to the point, how happy are lawyers with their professional
lives?

This turns out to be a surprisingly complicated question, and the
answer depends on whom you ask and how you ask it. Is the inquiry
about short-term satisfaction or long-term fulfillment? Does the sur-
vey include only current practitioners, which of course excludes those
most likely to be dissatisfied: those who have left the law entirely.
Discontented individuals may also be less likely to respond to ques-
tionnaires, which skew satisfaction rates upward.?® Experts also note
that direct questions about job satisfaction often yield overly positive
results; people don’t want to admit to a stranger, or even to them-
selves, that they are unhappy and have not taken steps to remedy the
situation. More revealing measures of satisfaction often come from
less direct questions, such as whether lawyers plan to leave their jobs
or whether they would make the same career choice again for them-
selves or for their children.

Granting these difficulties, some of the best available data come
from a meta-analysis of surveys done over a quarter century. It
finds that roughly 8o percent of lawyers indicate that they are very
satisfied, somewhat satisfied, or satisfied with their jobs.”” In the
American Bar Association’s large-scale longitudinal study, 76 per-
cent of young lawyers were moderately or extremely satisfied with
their decision to become a lawyer.’® A National Opinion Research
Center comparative study of occupations finds that about half of
lawyers (52 percent) are very satisfied, a figure slightly higher than
Americans generally (47 percent).”’ But things could be better.
Law does not rank among the top twelve professions for satisfac-
tion.”? In a rating of jobs on characteristics such as projected job
growth, median salary, employment rate, stress level, and work-life
balance, law ranked 51.% Lawyers rate their jobs about the same as
accountants, civil engineers, and car salespeople, and significantly
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below dentists, engineers, physicians, police officers, and real estate
agents.>® In one American Bar Association Journal survey, although
four-fifths of legal practitioners are proud to be a lawyer, only about
half that number would recommend their career to a young per-
son.”> In other surveys, 6o—70 percent of attorneys would choose
a different career.’® One in-depth survey of lawyers who said they
were satisfied with their work found that they had substantial mis-
givings about some aspects of their jobs, including its social value
and work-life balance; half would not choose to attend law school
again.’

Lawyers™ discontent is reflected in other measures, such as high
rates of attrition and psychological difficulties. Almost half of associ-
ates leave law firms within three years; three-quarters leave within
five years.’® An estimated one-third of lawyers suffer from depression
or alcohol or drug addiction. They have about three times the rate
of depression and almost twice the rate of substance abuse as other
Americans, and have the highest rate of depression of all occupa-
tional groups.*” About half of lawyers report high levels of fatigue and
stress. " The consequences are costly for all concerned. Although the
economic model of most law firms presupposes substantial attrition,
the current hemorrhaging of associates is anything but cost-effective.
Most junior lawyers leave before generating substantial profits.! Each
departure imposes between $200,000 and $500,000 in expenses to
recruit and train a replacement, and creates harder-to-quantify losses
in disrupted client and collegial relationships.*> Moreover, the law-
yers who leave are not necessarily the ones firms want to lose; dis-
satisfaction rates are highest among those with the best credentials.*?
Further costs result from attorneys who cope with discontent through
drugs and alcohol; they generate a highly disproportionate share of
the profession’s discipline and performance problems.*4 High levels of
fatigue impair judgment and decision making.®®

Satisfaction rates vary across practice areas. In general, lawyers in
public sector practice are happier than those in private practice, and
those in large and midsize firms are least satisfied.*® In an American
Bar Foundation study tracking the careers of young lawyers, those
most dissatisfied were graduates of elite law schools working in large
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firms. Only a quarter of those attorneys were extremely satisfied
with their decision to become a lawyer, and 60 percent said that they
expected to leave their jobs within the next two years. Graduates
from lower-ranked schools reported higher satisfaction in all prac-
tice settings. Forty-three percent were extremely happy with their
choice of career and only 40 percent planned to change jobs in two
years.” Researchers explained the variation in terms of expectations;
graduates from higher-ranked schools had a greater sense of entitle-
ment so were disproportionately disaffected when their jobs didn’t
measure up.

Race, gender, ethnicity, and age also play a role. Overall, women
and minorities are not less satisfied with their career decisions,
although they are more dissatisfied with some aspects of practice.*®
In the American Bar Foundation study of recent graduates, African
Americans were most satisfied with their decision to become lawyers
and with the substance of their work but the least satisfied with
the social conditions and opportunities for professional develop-
ment and influence.*” Women were more satisfied than men with
the substance of what they did and less satisfied with its context
and opportunities; they were also more likely to leave their posi-
tion, particularly if it was in a large firm.>® In a recent American
Lawyer survey of mid-level associates, women were significantly less
satisfled than men on virtually all dimensions of practice and were
more likely to leave to achieve a better work-life balance.” In other
studies, women of color were the least satisfied of all groups with
almost all aspects of their workplaces.”* Women and minorities also
have higher rates of mobility, which suggests higher rates of job dis-
satisfaction.” In general, experienced lawyers are more satisfied than
younger attorneys, in part because they eventually find jobs that
most closely match their preferences, and those most dissatisfied

drop out of the profession.>*

Sources of Satisfaction

What would make lawyers happier? Professional satisfaction reflects
a combination of genetic traits, working conditions, and personal
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effort. Experts generally believe that people have a genetically
determined set point for happiness, and that at least 50 percent of
the variation in satisfaction reflects this physiological baseline.”
Changes in circumstances, such as health, finances, and personal
relationships, move people up or down in happiness levels, but over
time, people typically return to their set point. Some research also
suggests that law attracts a disproportionate number of individuals
with lower set points and personality traits that work against satis-
faction. Pessimism, combativeness, and competitiveness often bring
professional rewards, but not the outlook and collegial relationships
that foster satisfaction.”® However, lawyers’ characteristics cannot
explain the difference in satisfaction levels across practice special-
ties. And even researchers who stress the importance of genetic
predisposition also note the potential for individual improvement.
People need not let their “genetic steersman have his way. . . .
[Wlithin wide latitude, they can control their destination. . . .”’
The nature and conditions of work are also important. Job satis-
faction depends on how well a position meets basic psychological
needs for self-esteem, control, competence, security, and relation-
ships with others.’®

In general, people are happiest when they feel that they are being
effective, exercising strengths and virtues, meeting life’s challenges,
and contributing to socially valued ends that bring meaning and
purpose.”” Research on highly successful individuals finds four
domains of success: “happiness (feelings of pleasure or contentment);
achievement (accomplishments that compare favorably against sim-
ilar goals that others have strived for); significance (the sense of pos-
itive impact); and legacy (ways to help others find future success).”®
Enduring success involves finding a balance among all four of those
domains, and achieving “just enough” in each.®® As that research
suggests, individuals benefit from benefiting others. Volunteer work
is correlated not only with greater satisfaction but also with greater
physical and mental health and self-esteem.®? For lawyers, pro bono
activities enhance career development; they are a way to build skills,
reputation, and contacts, while advancing causes to which these
individuals are committed.®?
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Causes of Dissatisfaction

In too many respects, the structure of contemporary practice works
against satisfaction. One cluster of problems involves the substance
of legal practice and the gap between expectations and realities.
Individuals often choose law as a career with little knowledge of what
lawyers actually do. Law as it appears on prime-time media offers
some combination of wealth, power, drama, and heroic opportuni-
ties. Law in real time is something else, particularly for those at the
bottom of the pecking order. No one makes films titled Adventures
in Document Production, or The Man Who Did Due Dilzgence.64 The
sheer drudgery of some legal matters exacts a heavy price. It is not
surprising that recent graduates from the most prestigious schools,
although working in the most prestigious firms, express greatest
dissatisfaction with their careers; they expected more from their
credentials.®®

Psychologist Martin Seligman identifies further problems with
the substance of legal work. He emphasizes the adversarial, zero-
sum, and uncivil aspects of practice, as well as the pressure without
control that characterizes much of junior associate life.°® Voluntary
civility codes have proven ineffectual in curbing abuse, and the
increasing size of the bar has eroded the power of informal sanc-
tions. All too often, practitioners see incivility rewarded in practice.
Jo Jamail, known for his use of obscenities and personal insults in
litigation, has been honored with not one but two statues at his alma
mater, the University of Texas.”’

Other researchers note that lawyers often see clients in times of
stress and are the bearers of unwelcome messages about legal pro-
cesses. When lawyers function as “merchants of misery” and as
scapegoats for acrimony not of their own making, they are bound to
feel disaffected.®®

Practicing lawyers stress other factors. In their accounts, career
advancement issues, as well as work-life balance, play more impor-
tant roles than the substance or adversarial aspects of legal practice.®
More than four-fifths of lawyers in an ABA national survey found
their work to be intellectually stimulating.”® The greatest source of
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disappointment with practice, according to other ABA studies, is
the “lack of connection to the social good.””! Only 16 percent of
lawyers report that their ability to contribute to the social good has
matched their expectations when they began practicing law.”* As
one career guide puts it, the results clients are fighting for generally
“are not going to make the world a better place.””? Individuals who
chose legal careers partly out of concerns for social justice have often
shared Archibald MacLeish’s inability to care very much “whether
$900,000 belongs this way or that.””*

One obvious response to this disaffection is pro bono work.
Yet many legal employers endorse such involvement more in prin-
ciple than in practice. When a recent joint study by the National
Association of Law Placement and the American Bar Foundation
asked relatively new entrants to the profession to rate their satisfac-
tion with sixteen aspects of practice, they ranked pro bono oppor-
tunities second to last.”> In my own survey, about half of lawyers
reported dissatisfaction with the amount and quality of pro bono
activities.”® As Chapter 3 notes, only about a third of lawyers aver-
age at least an hour a week, and what counts as charity includes
bar association work; favors for other lawyers, clients, and families;
and supervising attorneys” “pet organizations.”’” Only a quarter of
lawyers are in workplaces that fully count pro bono work toward
billable hours and almost two-thirds feel that such work is a negative
or unimportant factor in promotion and compensation decisions.”®

What is, however, highly rewarded is a willingness to work
extended hours and inflexible schedules. A New Yorker cartoon
captures the prevailing ethic: it features a well-heeled professional
advising a younger colleague that “all work and no play makes you
a valued employee.””? Yet these norms are a major cause of dissatis-
faction and attrition, particularly among women, who bear a dispro-
portionate share of family responsibilities.** Only a fifth of mothers
with full-time schedules are satisfied with the amount of time that
they have for child care.’’ Women who temporarily opt out of the
labor market to address that problem often fail to find a satisfac-
tory position when they are ready to return.®> Most surveyed lawyers
report that they do not have sufficient time for themselves and their
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families.®? Only a third to a half believe that their employers support
balanced lives and flexible workplace arrangements.? According to
one associate, her firm’s solution to the problem was to hold seminars
offering advice on how to “outsource your life.”®> Yet excessive hours
carry a substantial cost. Overwork is a leading cause of lawyers’ dis-
proportionately high rates of stress, substance abuse, reproductive
dysfunction, and mental health difficulties.®

Misplaced Priorities

Why do so many lawyers put up with these adverse aspects of practice,
and why do so many legal employers fail to make adjustments that
would improve not only satisfaction, but also recruitment, retention,
and performance? The explanations are interrelated. If too few disaf-
fected lawyers vote with their feet, employers have too little incentive
to respond. By the same token, if too few workplaces are implement-
ing effective reforms, too few attorneys see somewhere else to go.

Part of the problem is that people are surprisingly inaccurate
judges of what will make them happy, and lawyers are no exception.
Psychologists identify a number of factors that interfere with ratio-
nal choices. One is that focusing on highly salient events or other
extrinsic rewards inflates their importance relative to the happiness
they actually bring.®” So, for example, lawyers may overestimate the
well-being that will flow from making partner or scoring a large
bonus. Desires, expectations, and standards of comparison tend to
increase as rapidly as they are satisfied. People become trapped on
a “hedonic treadmill™ the more they have, the more they need to
have.®® As psychologist David Myers notes, it is better to let “our best
experiences be something we experience fairly often than to sacrifice
daily sources of pleasure in pursuit of occasional but elusive brass
rings.”®” Satisfaction is less a matter of getting what you want than
of wanting what you have.”®

Money

In particular, money plays a much smaller role in promoting per-
sonal satisfaction than most people, including lawyers, commonly
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assume. When asked what single thing would be most likely to make
them happier, a majority of Americans answer “more money.”" Yet
most researchers find that for individuals at lawyers’ income levels,
differences in compensation bear little relationship to differences
in satisfaction.”® Individuals earning $200,000 are not significantly
happier than those earning half that much.” There is no relationship
between compensation and fulfillment across different fields of legal
practice. As noted earlier, discontent is least pronounced among rel-
atively low-earning public interest and public sector employees.”*

One reason for this disconnect between wealth and satisfaction
is that most of what high incomes can buy does not yield enduring
happiness. As Daniel Gilbert puts it, “We think money will bring
lots of happiness for a long time and it actually brings a little hap-
piness for a short time.”> The novelty of new purchases or circum-
stances quickly wears thin, and the transitory pleasure that they
bring is less critical in promoting well-being than other factors, such
as individuals’ relationship with families, friends, and communities,
and their sense of contributing to larger societal ends.”® A second
reason for the limited effect of money is that satisfaction is most
affected by relative not absolute income, and increases in wealth are
generally offset by changes in reference groups.”” To a large extent,
pay is a “positional good”; individuals’ satisfaction with their pay
depends on its position relative to others.”® As H. L. Mencken once
put it, “A wealthy man is one who makes $100 more than his wife’s
sister’s husband.”

Yet the increasingly public nature of lawyers’ salaries has made
the competition for relative income easier to play and harder to win.
Steven Brill, the former editor of the American Lawyer, noted that
once legal periodicals began comparing law firm salaries, “Suddenly
all it took for a happy partner making $250,000 to become a malcon-
tent was to read that at the firm on the next block a classmate was
pulling down $300,000.”'% This kind of arms race has few winners
and many losers. There is, in fact, no room at the top.!”! The prob-
lem is compounded when lawyers compare their circumstances to
wealthy clients.”® Attorneys who look hard enough can always find
someone getting something more.
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Other dynamics help trap lawyers into overvaluing income. One
is the difficulty of downward economic mobility. Attorneys who ini-
tially chose well-paying jobs in order to gain training and prestige
or to pay off student loans often become accustomed to the life-
style that such positions make possible. So, too, the work required
to generate high income creates needs that fuel financial demands.
Attorneys working sweatshop hours feel entitled to goods and ser-
vices that will make their lives easier and more pleasurable. This pat-
tern of compensatory consumption can become self-perpetuating.
Luxuries can readily become necessities, and many attorneys feel
unable to afford a more satisfying balance of personal, professional,
and public service pursuits.

The desire for status and the equation of money with merit push in
equally counterproductive directions. For many individuals, includ-
ing lawyers, income is a key measure of achievement and self-esteem,
and a marker of social position. The desire to impress and display is
deeply rooted in human nature, and in America’s increasingly mate-
rialist culture, self-worth is linked to net worth.!%® Yet lawyers pay a
high price for these priorities. As Patrick Schlitz concludes:

Money is at the root of virtually everything that lawyers don’t like
about their profession: the long hours, the commercialization, the
tremendous pressure to attract and retain clients, the fiercely com-
petitive marketplace, the lack of collegiality and loyalty among part-
ners, the poor public image of the profession, and even the lack of
civility.!04

The Rationale for Reform

A growing body of evidence suggests that lawyers, and the institu-
tions that employ them, would do better to focus less on income and
more on other conditions that promote individual happiness and
workplace satisfaction. Overwork impairs health and performance,
and the need for a better work-life balance is a major cause of associate
attrition.'”® Happy individuals perform better and live longer, health-
ier lives.!% And happiness is related to job satisfaction.”” Humane
schedules, alternative work arrangements, and other family-friendly
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policies are cost-effective. Such initiatives improve recruitment and
retention, and help reduce stress, sleep deprivation, and other health-
related disorders. Some estimates suggest that every dollar invested
in policies concerning quality of life results in two dollars saved

in other costs.!”®

Other surveys find that part-time employees are
generally more efficient than full-time counterparts, particularly
those clocking sweatshop hours; any additional overhead expenses
are more than offset by reduced attrition.’” In short, balanced lives
boost bottom lines.

The same is true of pro bono opportunities. They enable lawyers to
develop new skills, areas of expertise, and potential client contacts,
as well as to enhance their reputations and self-esteem."® As one
attorney notes, such activity can be “an enormous morale booster
for the entire firm. Everyone feels that they touched a life . . . no
office picnics or parties can give you that.”"' Pro bono service can
also enhance the reputation of the profession as a whole. In one
representative public opinion poll that asked what could improve
the image of lawyers, the response most often chosen was free legal
services to the needy. Two-thirds of those surveyed indicated that it
would improve their opinion of the profession."? In a world in which
competition for talent is increasing, and the status of lawyers and
number of law school applicants are declining, the bar could clearly

benefit from more pro bono initiatives.!

Strategies for Reform

In an influential essay, “The Importance of What We Care About,”
philosopher Harry Frankfurt argues that people are most fulfilled
when they engage in work that they find meaningful and reflect at
the deepest level about what meets this definition.™ It is, in essence,
important to remind ourselves what we care most about, and to ref-
use to settle, at least in the long term, for workplaces that fall short.
Although not all the downsides of legal practice are easily avoided, law-
yers could do much more, both individually and collectively, to reduce
the gap between expectations and experience in their professional lives.
What most needs to change is the belief that change is impossible.
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Individual Strategies

At the individual level, lawyers need to be more proactive in find-
ing work that lies at the “intersection of their values, pleasures, and
strengths.”" That, in turn, will require individuals to become more
informed and self-reflective in their career choices. One step to that
end is taking advantage of rankings and databases, like Building
a Better Legal Profession, and the American Lawyer A-List, which
grade selected law firms on factors such as diversity, work-life pro-
grams, associate satisfaction, and pro bono activities.!® Lawyers, bar
associations, and law schools should demand more such informa-
tion about all legal workplaces, including how their formal policies
function in actual practice. For example, how does part-time status
or substantial pro bono involvement affect promotion and compen-
sation decisions? How much control do lawyers exercise over their
schedules and over the kinds of assignments and pro bono opportu-
nities available?

Once employed, practitioners also need to press for such control.
That is particularly important for women, who are socialized not
to appear pushy or aggressive. The title of a path-breaking book on
negotiating behavior put the problem directly: Women Don’t Ask."”
But when it comes to professional development and work/fam-
ily tradeoffs, lawyers of both sexes need to ask; they must actively
pursue what is necessary for fulfillment. In one study on career
advancement, the most effective strategy was impatience; individu-
als benefited from seizing every opportunity and leaving a position
when a more promising opportunity became available."”® So, too,
professionals committed to improving their current situation often
find strength in numbers. Organizing colleagues both within and
across workplaces can significantly improve diversity and policies for
balancing work and family."”

Institutional Strategies

In too many workplaces, attorneys face unwelcome tradeoffs. In 7he
Happy Lawyer, Nancy Levit and Douglas Linder note that happiness
requires both job security and time for family, friends, and other
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activities that give meaning and pleasure in daily life. They advise
lawyers both to make their jobs more secure by meeting or exceed-
ing employer expectations, and to find a “comfortable work/life bal-
ance.”?” To many lawyers, those goals seem incompatible. That has
to change.

Legal employers must do more to address sources of discontent
and to evaluate the adequacy of their responses. A commitment to
quality of life needs to be reflected in workplace priorities, policies,
and reward structures. That, in turn, will require systematic evalua-
tion of lawyers’ satisfaction, and of practices that affect it. Employers
should conduct anonymous surveys that ask for feedback on how
happy their lawyers are with various aspects of practice and what
changes they would most like to see. Decision makers must track
whether underrepresented groups such as women and minorities are
advancing in numbers equal to white male counterparts, and whether
all groups feel equally well supported in their professional develop-
ment. Do lawyers working reduced hours find that their schedules
are respected, that their pay and benefits are proportionate to their
performance, and that they retain opportunities for advancement
and desirable assignments? How do lawyers assess their training and
mentoring? Do participants in formal mentoring programs feel that
their assigned mentor has sufficient time, interest, incentives, and
knowledge to provide the necessary support? Do lawyers get regu-
lar, constructive, and candid feedback on their performance? Could
lawyers be given more control over their schedules, assignments, and
working environments? Too many employers now lack answers to
these questions, and rely on formal policies that poorly serve their
intended beneficiaries.*!

Too many legal organizations are also insufficiently supportive of
pro bono work. Chapter 3 notes the societal importance of greater
public service involvement in increasing access to justice. The discus-
sion in this chapter makes clear the value of pro bono work in meet-
ing lawyers’ own needs for professional satisfaction. To address that
need, employers must make a visible commitment to public service
that is reflected in resource allocation and reward structures. At a
minimum, workplaces should provide full credit for pro bono work
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toward billable hour requirements, value pro bono work in promotion
and compensation decisions, ensure adequate training and supervi-
sion, and develop an effective system for matching participants with
work that they find meaningful.'*?

Reforms are also necessary in the structure of practice. One prom-
ising initiative involves law firm tracks that allow different hours
and compensation tradeoffs without second-class status.'”> Another
option is for organizations to match attorneys with projects that fit
their substantive and scheduling preferences; often this work is done
from home or client offices to maximize flexibility and minimize
overhead expenses.'?* Axiom is an example of a legal employer that
successfully operates with this model.'” Alternative fee arrange-
ments that reduce reliance on hourly billing can also help reward
efficiency and reduce the financial pressures for overwork.!?®

Of similar importance are reforms that address the causes of exces-
sive attrition, including lack of mentoring and problematic relations
with partners.””” One study found that 43 percent of associates were
dissatisfied with the quality of mentoring that they received, and
other research finds higher rates of dissatisfaction among women and
minorities.!?® Part of the reason is that three-quarters of firms do not
credit time spent mentoring toward billable hour requirements.'*’
Supervising attorneys need to be adequately trained, evaluated, and
rewarded concerning mentoring and treatment of subordinates.'’
Junior attorneys should have an opportunity to rate supervisors in
forms that matter in the organization’s reward structure.'!

So too, more lawyers could experiment with ways to reduce the
acrimony that frequently accompanies adversarial processes. One
example is collaborative lawyering, in which parties commit to
cooperative problem solving; if they are unable to reach a negotiated
settlement, their lawyers will not provide representation in any sub-
sequent litigation."”? By removing lawyers’ economic incentives to
prolong proceedings, the arrangement gives all participants a stake
in minimizing conflict.

Clients should also pressure legal employers to address sources of
chronic dissatisfaction. Clients seldom get efficient service from law-

yers working oppressive schedules, and high rates of attrition involve
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disruption, inconvenience, and additional training expenses. In
addition, as Chapter 4 notes, a growing number of corporate coun-
sel see diversity as both an economic and moral imperative. They
want firms that make full use of available talent, and that field teams
with a range of backgrounds and perspectives. To that end, many
large corporations have pledged to consider diversity in allocating
legal work."> More clients need to follow suit and to put teeth in
their commitments; such pressure could push firms to improve poli-
cies that affect women and minorities. Clients should also consider
other matters besides diversity, such as the adequacy of pro bono
programs, which some government agencies now make a factor in
allocating outside work.!*4

Bar associations and state courts could do more to support diver-
sity, pro bono service, and quality of life reforms. For example, some
local bar groups have enlisted law firms to endorse goals and timeta-
bles for racial and gender equity."”> Other bar associations have devel-
oped initiatives to increase pro bono involvement, and a few state
courts have required lawyers to report pro bono work.3¢ By raising
the visibility of such work, bar associations can pressure employers
to support activities that would be rewarding to all concerned.

Legal Education

Law schools have an obvious role to play in responding to issues of
professional satisfaction, but it is not one that most law schools have
been inclined to assume. Part of the problem is the lack of consen-
sus that there s a serious problem that they have any responsibility
to address. As Chapter 6 notes, faculty are relatively well insulated
from the sources and symptoms of discontent. Their own satisfac-
tion levels are the highest in the profession, partly because they have
considerable control in pursuing work that they find meaningful
on a schedule that suits their needs.”” Although law students have
disproportionately high levels of stress, substance abuse, and other
mental health difficulties, the symptoms are not always obvious,
and legal education has failed adequately to address the problem.'?
Issues concerning the conditions of practice are also noticeable for
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their absence in law school curricula. More than 90 percent of law
schools have no courses that address lawyer satisfaction.’® Only half
of students report that their school places substantial emphasis on
preparing them to handle the stresses of law practice.'%?

Law schools have also failed to ensure student involvement in pro
bono service and to make clear its connection to professional fulfill-
ment. As Chapter 6 notes, a third of graduates do not participate in
pro bono activities as part of their educational experience, and many
who do participate do so at only token levels.'! Nor is pro bono
typically part of the core curriculum, orientation programs, or even
professional responsibility courses.'4?

Yet legal education is also the branch of the profession that is
in some respects best situated to address its problems. With that
opportunity comes a corresponding obligation. In his celebrated
1934 address on the “Public Influence of the Bar,” United States
Supreme Court Justice Harlan Stone noted that legal academics
were the members of the profession “most detached from those pres-
sures of the new economic order which have so profoundly affected
their practicing brethren.”#? That independence gave them a unique
capacity for disinterested analysis of the bar as an institution and for
“an informed understanding of its problems. . . .”1*4 Some 65 years
later, Harvard Law professor David Wilkins echoed similar themes
in a plenary address to the Association of American Law Schools. As
he noted, one of the responsibilities of professional education is to
study and teach about the profession:

At a time when the American legal profession is being radically
transformed on almost every dimension . . . the legal academy must
become an active participant in developing . . . the knowledge about
legal practice that will allow us to construct a vision of legal profes-

sionalism fit for the 21° century.'®

Part of that academic responsibility is to provide an accurate picture
of the conditions of practice and the strategies that might improve it.
More law professors should teach, study, and write about the realities
of lawyering. Legal education also can do more to prepare future
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generations to address, individually and collectively, the sources of
professional discontent. For example, law schools can expose students
to different practice settings and the literature on satisfaction through
curricular coverage and extracurricular panels and events. Schools
could also require employers conducting campus interviews to dis-
close relevant information concerning quality of life issues. More
law faculty should also pursue research that would promote profes-
sional fulfillment. We need to know much more about what works
in the world. For example, what law school and employer initiatives
are most effective in improving health and satisfaction over the long
term? What incentives and pressures are most likely to secure those
initiatives?

Legal academics take pride in working at the forefront of social
change. We like to believe that our teaching and research contribute
to more just and efficient governance institutions. We need now to
turn more of our efforts toward our own profession, and to promote
forms of practice that fulfill lawyers’ deepest needs and aspirations.
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Access to Justice

IT IS A SHAMEFUL irony that the nation with one of the world’s high-
est concentrations of lawyers does so little to make legal services
accessible.! According to the World Justice Project, the United States
ranks 67th (tied with Uganda) of 97 countries in access to justice
and affordability of legal services.” “Equal justice under law” is one
of America’s most proudly proclaimed and routinely violated legal
principles. It embellishes courthouse doors, but in no way describes
what goes on behind them. Millions of Americans lack any access to
justice let alone equal access. More than four-fifths of the legal needs
of the poor and a majority of the needs of middle-income Americans
remain unmet.’ The indigent criminal defense system is a national
disgrace. The discussion that follows explores the causes of the jus-
tice gap and identifies the most promising responses.

Criminal Defense

Institutionalized Injustice: Inadequate Responses to Inadequate
Representation

Fifty years have passed since the United States Supreme Court
decided Gideon v. Wainright, a landmark decision recognizing a
right to counsel for criminal defendants who could not afford it.*
Yet as Attorney General Eric Holder has noted, that right has “yet
to be fully realized.” “Across the country, public defender officers
and other indigent defense providers are underfunded and under-

staffed. Too often when legal representation is available to the poor,

30
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is rendered less effective by insufficient resources, overwhelm-
ing caseloads, and inadequate oversight. . . .”> The mother of one
Georgia defendant had it right: “There’s no fair trial unless you can
buy one.” In many jurisdictions, it is safer to be rich and guilty than
poor and innocent; the worst sentences go to those with the worst
lawyers, not the worst crimes.”

Much of the problem involves resources and the unwillingness of
courts to require adequate budgets for indigent defense or to enforce
adequate standards of representation. The nation spends more than
a hundred billion dollars annually on criminal law enforcement, but
only about 2 to 3 percent goes to support lawyers for impoverished
defendants.® About three-quarters of the roughly one million indi-
viduals arrested for felonies each year are poor enough to qualify for
court-appointed attorneys, as are a large portion of the eight million
individuals arrested for misdemeanors. The adequacy of these attor-
neys is crucial to the fairness and legitimacy of the criminal justice
system. This is particularly true in capital cases, where the stakes in
human life and liberty are greatest. Yet experts generally agree that
the most important factor in determining whether a defendant will
be sentenced to death is not the details of the crime but rather the
competence of the defendant’s attorney.’

Although courts have interpreted the Sixth Amendment to the US
Constitution to require effective assistance of counsel, the prevailing
standard of effectiveness makes a mockery of constitutional guaran-
tees.!” Courts have upheld convictions when attorneys have lacked
any experience or expertise in trying criminal cases, and when they
have failed to do any investigation, cross-examine any witnesses,
consult any experts, or present any evidence.!! What passes for jus-
tice in many American criminal courts is a disgrace, particularly to
a nation that positions itself as a leader in human rights.

The problem is not that most defense attorneys for the poor are
lacking in either competence or commitment. The vast majority are
doing the best job possible under challenging circumstances. Rather,
the primary problem lies at the structural level: there are too few
resources and too few remedies for the minority of lawyers who are
incompetent.
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For much of the last half century, the indigent defense system
has been in financial crisis. Moreover, the problem has been com-
pounded in recent years by the dramatic escalation in criminali-
zation and incarceration. Since Gideon was decided, the rate of
imprisonment in the United States has more than tripled and is now
the highest in the world."” Funding for indigent defense has not kept
pace with that increase and recent budgetary cutbacks have made
a bad situation worse.”® As one expert has noted, “You could take
a dart and throw it at a map of the United States and hit a failing
indigent defense system.”"* More than 90 percent of poor criminal
defendants plead guilty without trial and typically without any sig-
nificant investigation of their case.”

Jurisdictions rely on three methods of providing indigent defense.
One is public defender services. Although a few jurisdictions have
model programs that can match prosecutorial resources, they are
the exception; impoverished systems for impoverished individuals
are the rule. Public defender offices have had to cope with layoffs,
furloughs, and crushing caseloads.”® ABA standards recommend a
maximum annual caseload of 150 felonies or 400 misdemeanors per
attorney, yet many jurisdictions are dramatically over those limits.”
Only nine states limit the maximum caseload of public defenders.'®
Defense attorneys have had to juggle as many as 2000 misdemean-
ors and 500 felonies a year.” Lawyers in New Orleans average only
seven minutes a case on misdemeanor clients; some lawyers in New
York never personally meet their clients.?’

The problem can be even worse in jurisdictions that rely on a sec-
ond system for indigent defense: competitive bidding. In this system,
lawyers bid to provide representation for a fixed fee for a specified
percentage of the courts’ total caseload, regardless of the number or
complexity of cases. Where, as is common, the jurisdiction has no
meaningful system of quality control, this process encourages a race
to the bottom. The winners are attorneys who can turn over high
volumes of cases, often after only brief hallway conversations with
clients, and never, God forbid, an actual trial.?!

Defendants do not necessarily fare better in a third system, which
pays attorneys by the hour but caps fees at often ludicrous levels.
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A 2013 survey found the average compensation rate in thirty states
to total just $65 an hour, with some states paying as little as $40
per hour.?> Many jurisdictions also cap the total overall expenditure
for a given case at unrealistic levels, which means that after a cer-
tain point, lawyers are working as volunteers for their clients. Where
jurisdictions have unrealistic ceilings on fees, thorough preparation
is a sure route to financial ruin.

Under all of these systems, lack of funding encourages counsel to
“meet ’em, greet ‘em, and plead 'em.”? Rarely do many lawyers file
motions, consult experts, interview witnesses, or investigate facts.*
In defending his perfunctory approach, one lawyer explained to
reporters that he simply could not afford to put “too much time
or money into these cases.” He then added that if his clients “want
Clarence Darrow, they should hire Clarence Darrow.”” The law-
yer representing Eddie Joe Lloyd on appeal never met with him or
even accepted any of his phone calls. “I don’t get paid for his long-
distance phone calls from Jackson prison,” the lawyer explained. “I
did the best I could given what I had.”?® The appeal failed. Lloyd
served seventeen years in prison before a national advocacy group
took his case and had him exonerated by DNA evidence.

In some jurisdictions, defendants languish in jail for months
before they obtain even minimal contact with counsel. It is not
uncommon for those charged with misdemeanors to wait longer to
get a lawyer than they would serve if they received the maximum
penalty for their alleged offense.?” A Mississippi woman accused
of shoplifting spent 11 months in jail before the court appointed
counsel.?® Defendants who are found innocent can lose their jobs
or homes as a result of such delays.?” Extended backlogs in some
public defender offices mean that almost half of their clients will
finish serving their sentences before their appeals are filed and
resolved.?

Even in capital cases, inadequate representation is all too com-
mon. One survey, aptly titled “Lethal Indifference,” found that
those sentenced to death in Texas faced a “one in three chance of
being executed without having the case properly investigated by a
competent attorney or without having any claims of innocence or
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unfairness heard.”" In many jurisdictions, states are also unwilling
to provide reimbursement for necessary experts.>*

Given the current structure of indigent defense, it should come
as no surprise that ineffective representation is a leading cause of
wrongful convictions and reversals on appeal.®® What is striking,
however, is the lack of serious concern that this arouses among
judges, legislatures, and bar disciplinary agencies. In theory, criminal
defendants who receive inadequate representation have three reme-
dies: disciplinary complaints, civil malpractice claims, and reversals
of their convictions. In fact, the first two are almost never availa-
ble, and the third only rarely. Bar disciplinary agencies generally
will not consider claims of “mere negligence,” and even egregious
neglect and incompetence go largely unsanctioned.* Moreover, the
remedies typically available in bar disciplinary proceedings, such
as private reprovals, public censures, or suspensions, do nothing to
assist the defendants who file complaints. Malpractice remedies are
equally unhelpful because prevailing doctrine denies recovery unless
defendants can show that but for their counsel’s incompetence, they
would in fact have been acquitted. In effect they must prove their
innocence.®® Because convicted criminals are unsympathetic claim-
ants, and have difficulty meeting this standard, they can rarely find
lawyers to file their claims.

From the standpoint of individual defendants, the most desir-
able remedy for ineffective representation is reversal of a conviction
or invalidation of a guilty plea. However, here again, the obstacles
are usually insurmountable. Defendants must show that counsel’s
performance fell outside the wide range of professionally competent
assistance in the community and that but for their counsel’s incom-
petence, the result would have been different.’® This task is made
especially difficult because defendants must make that showing
based on a record made by an ineffective advocate. As a consequence,
surveys of ineffective assistance claims have found that fewer than s
percent are successful.’” Part of the problem is that the community
standard of representation is often abysmally low. A further difh-
culty is that the vast majority of cases involve plea bargains, which
lack a record of what the attorney did, or, more often, did not do.
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Even when attorneys’ performance is inarguably inadequate, it
may be impossible to prove that the outcome was affected. Death
sentences have been upheld even when lawyers lacked any prior trial
experience or were drunk, asleep, on drugs, or parking their car dur-
ing key parts of the prosecution case.”® Even capital cases can end
up with lawyers who have never tried a case before and never should
again.’’ Defense counsel has slept with sufficient frequency that an
entire jurisprudence has developed to determine how much napping
is constitutionally permissible. In these cases, courts have applied
a three-step test. Did the lawyer sleep for repeated and prolonged
periods? Was the lawyer actually unconscious? Were crucial defense
interests at stake while the lawyer was dozing?®® In one case reject-
ing claims of inadequate representation, a Texas appellate court rea-
soned that the decision to sleep might have been a “strategic” ploy to
gain sympathy from the jury. And a judge reviewing that decision
maintained that the “Constitution says that everyone is entitled to
an attorney of their choice. But the Constitution does not say that
the lawyer has to be awake.™! In another case, a Houston attorney
missed the statute of limitations for filing review petitions for three
defendants sentenced to death, and has yet to be held responsible. At
last count he was juggling more than 350 felony cases.*? Yet as one
Texas judge noted, “Competent counsel ought to require more than

a human being with a law license and a pulse.”43

Strategies for Reform

Responses to this shameful state are obvious but elusive. Most of all,
the system needs a massive infusion of resources, but lacks the politi-
cal traction to make that possible. Poor defendants are a singularly
powerless and unpopular group. For example, about three-quarters
of Americans believe that too many criminals get off on techni-
calities.** Therefore, courts need to put pressure on legislatures by
recognizing constitutional flaws in systems plagued by inadequate
funding and excessive caseloads.*> Courts also need to uphold public
defenders’ right to refuse cases when failing to do so would result in
ineffective advocacy. Examples include a Missouri Supreme Court
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decision holding that a defender should not be appointed in vio-
lation of an administrative rule limiting caseloads, and a Florida
Supreme Court ruling that public defenders could refuse new cases
if their workload precludes them from providing adequate represen-
tation.“® The judiciary should also revisit the standard for ineffective
assistance of counsel and replace it with a more realistic test that
focuses on concrete duties of adequate representation and presumes
prejudice when lawyers fall short.

So, too, state legislatures should “get smart on crime” by reclas-
sifying petty criminal offenses. As one group of experts noted,

Any solution to the indigent defense crisis in America must focus
on the front end of the system, as much as the back end. There
are simply too many cases coming into the indigent defense sys-
tem. Overreliance upon criminal prosecution for petty, nonvio-
lent offenses, for which people seldom receive jail sentences, drives
defender caseloads to unmanageable extremes, to the detriment of

all accused persons and at enormous costs to the public.®

The cost savings from reclassification can be considerable. A Texas
law that mandated probation for low-level possession of certain
drugs saved the state an estimated $s1 million over two years.”’

A related strategy, endorsed by “smart on crime” advocates, is the
diversion of minor offenders from the criminal courts. More jurisdic-
tions should follow the example of states that have implemented spe-
cialized “holistic,” “therapeutic,” or “community” courts to address
matters such as minor domestic violence, homelessness, drug pos-
session, and juvenile offenses. Judges in these systems receive special
training, resources, and access to social service providers. The goal
is to address root causes of problems and not just their legal symp-
toms.”® By removing low-level offenders from the criminal justice
system, this approach also frees attorneys to focus on more serious
matters.”' Given their cost-effectiveness, diversion and reclassifica-
tion can be sold as bipartisan fiscal issues.”

Further progress is possible through performance standards,

guidelines, and oversight of counsel for indigent defendants. Such
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guidelines can include caseload limits and experience requirements.
They can also clarify what is necessary for effective representation
in terms of factual investigation, communication with clients, and
related matters.”® Procedures should be available for removing attor-
neys from the list of counsel eligible for court appointment when
they have consistently neglected basic responsibilities.’* Bar discipli-
nary agencies should also impose significant sanctions on attorneys
who take cases for which they the lack the necessary time or exper-
tise. An independent body should be available to monitor lawyers’
performance to ensure that they have appropriate qualifications and
that their representation meets minimum standards of effective-
ness. Where necessary, judges can appoint supervisors to oversee
compliance.”

Another strategy worth trying is to use trained nonlawyers for
certain defense functions, such as representing defendants at bail
hearings. As the discussion below indicates, lay advocates have
proven effective in a wide range of civil contexts, and there is no rea-
son to believe that their performance would be inadequate in minor
criminal defense settings.>

Finally, the bench and the bar need to do more to educate the
public about problems in indigent defense and the public’s own
stake in addressing them. Few Americans are aware of the assem-
bly line pleas and ineffective lawyering that have become routine
occurrences. Popular perceptions are shaped by well-publicized cases
and fictional screenplays in which zealous advocacy is the norm.
But a wide gap remains between law in prime time, and law in
real time. The public needs to better understand not only the cir-
cumstances confronting impoverished defendants, but also its own
interest in reform. The prospect of vigorous challenge by defense
counsel creates incentives for law enforcement officials to do their
jobs effectively and to respect individual rights. Providing adequate
representation even for defendants who appear guilty is the best way
to protect those who are not.

Ineffective representation is, of course, only one of the problems
that plague America’s criminal justice system. Other concerns include
racial and ethnic bias, mass incarceration, sloppy or suggestive
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investigative techniques, police and prosecutorial misconduct, exces-
sive sentences, politicized judicial elections, and unmanageable court
caseloads. Some commentators have argued that a focus on better
lawyering deflects attention from these broader issues.”” But ineffec-
tive representation is a problem that compounds all others because
it forecloses the possibility of legally challenging them. Denying an
adequate defense to defendants who cannot afford it compromises
our most basic commitments to equal justice under law.

Barriers in the Civil Justice System

Similar problems plague the civil justice system. In principle,
America is deeply committed to individual rights. In practice, few
Americans can afford to enforce them. The barriers have financial,
structural, doctrinal, and political dimensions.

Financial Barriers

Money may not be the root of all evil, but it is surely responsible for
much of what ails the current legal aid system. Americans do not
believe that justice should be for sale, but neither do they want to
pay for the alternative. Even before recent budgetary cutbacks, there
was only one legal aid lawyer per 6415 low-income individuals.’® In
some jurisdictions, poor people must wait two years before seeing a
legal aid lawyer for matters not considered an emergency, and other
jurisdictions exclude such cases altogether.”” The United States fed-
eral government spends only about a dollar per person per year for
legal aid.%® At this funding level, not much due process is available.
Compared with other advanced economies, America spends less per
legal aid case and has fewer institutions such as advice agencies and
ombudspersons to assist with routine needs.®’ As a consequence,
more individuals are priced out of the legal system than in other
comparable countries. For example, one survey reported that in the
United States, 38 percent of poor and 26 percent of middle-income
individuals took no action in response to a legal problem, compared
with s percent in England and 10 percent in the Netherlands.®?
According to the most recent national research, only a quarter of
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American civil justice problems are taken to a lawyer, and only 14
percent are taken to a court or another hearing body.®>

Moreover, the recent economic downturn has made a bad situa-
tion worse. High rates of unemployment, bankruptcies, foreclosures,
and reductions in social services have created more demands for
legal representation at the same time that many of its providers have
faced cutbacks in their own budgets.** The federal budget for legal
aid has been cut by almost a fifth since 2010 and private foundation
funding has also declined at the same time that the eligible client
population has increased.® In effect, understaffed and overextended
legal assistance programs are often being asked to do more with less.
As a result, millions of Americans find that legal protections avail-
able in principle are inaccessible in practice. For example, domestic
violence victims cannot obtain protective orders, elderly medical
patients cannot collect health benefits, disabled children lack educa-
tional services, and defrauded consumers lack affordable remedies.
The list is long and the costs are incalculable.

Structural Barriers

A second set of problems is structural and involves the absence of
any coherent system for allocating assistance and matching cli-
ents with the most cost-effective service provider. Researchers at
the American Bar Foundation (ABF) recently undertook the first
ever state-by-state portrait of funding available for civil legal ser-
vices. They found considerable inequality within and across states:
“Geography is destiny: the services available to people from eligible
populations who face civil justice problems are determined not by
what their problems are or the kinds of services they may need, but
rather by where they happen to live.”*® Georgia offers a representa-
tive case of the mismatch between supply and demand that often
underlies the inequality. Some 70 percent of the state’s lawyers are
in the Atlanta area, while 70 percent of the poor live outside it.%”
Six counties have no lawyer and dozens have only two or three.%
Moreover, as ABF researchers found, “Little coordination exists for
civil legal assistance, and existing mechanisms of coordination often
have powers only of exhortation and consultation.” Priorities about
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who gets services and what kinds of services they receive are typically
set by local legal aid programs. The result is not only resource dis-
parities across jurisdictions, but also resource inadequacies in scaling
up promising programs.”® A related problem is the lack of reliable
“empirical evidence . . . about what [form of] assistance would best
meet [claimants’] needs, and . . . the coordination and planning that
would assure that the right assistance is readily available to those
who need it.””!

The system is also unduly lawyer-centric. Bar organizations,
which have been the most powerful voice in the debate over access
to justice, have seen the solution as “more lawyers.” In 2006, the
American Bar Association (ABA) unanimously adopted a resolution
urging the provision of “legal counsel as a matter of right at public
expense to low income persons in those categories of adversarial pro-
ceedings where basic human needs are at stake. . . .”’> Many state
and local bars passed comparable resolutions.”® These organizations
have not been similarly enthusiastic about court simplification and
nonlawyer assistance, and have actively fought self-help publications
and nonlawyer providers.* As New York University law professor
Stephen Gillers notes, it has not been “the bar’s finest hour.””> From
the profession’s perspective, the focus on guaranteeing more lawyers
makes obvious sense. But from the standpoint of the public, the
objective is more access to justice, not necessarily to lawyers.

In courts that handle housing, bankruptcy, small claims, and
family matters, parties without attorneys are often now less the
exception than the rule’® Yet they must cope with procedures
designed by and for lawyers. Although courts have made increas-
ing attempts to accommodate these unrepresented litigants, one
national survey found only 11 states with comprehensive programs
to help self-represented parties.”” Many of the services that are avail-
able are unusable by those who need help most: low-income litigants
with limited computer competence and limited English-language
skills.”® All too often, parties confront procedures of excessive and
bewildering complexity, and forms with archaic jargon. The United
States lags behind other nations in providing access through less
expensive approaches than representation by lawyers.” In the United
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Kingdom, for example, trained nonlawyer volunteers provide rou-
tine assistance at 3400 Citizens Advice Bureaus.®® Legal assistance
is also available through government networks of help desks, online
services, insurers, banks, unions, consumer organizations, and even
grocery stores.®! In this country, millions of individuals lack such
help, and only about half of Americans have reported satisfaction
with their own resolution of legal problems.®* The experience of one
lawyerless litigant was all too common. When told by a trial court
that he lacked a draft order that would authorize a referral to coun-
seling, the man began asking questions about how to prepare the
order. The judge responded, “I'm not your secretary” and shooed the
man out of the courtroom.®

Moreover, for some cases, such as uncontested divorces, lawyers
may be contributing more to the problem than the solution. In one
survey of parents represented by counsel, 71 percent felt that the
legal process exacerbated hostility.®* Parents also felt that the role of
attorneys contributed to conflict by replacing direct communication
with discussion filtered only through counsel.®> Other research finds
that divorcing parties prefer simpler, less adversarial procedures, and

that many do not hire lawyers for fear of intensifying conflict.8

Doctrinal Barriers

At the doctrinal level, a fundamental problem arises from courts’
inherent power to regulate the practice of law, and their exercise of
that power to ban the unauthorized practice of law (UPL) by non-
lawyers without respect to its quality or cost-effectiveness. A second
problem involves courts’ restrictive standards for determining when
court-appointed counsel is available. The result has been to place on
unrepresented litigants an unrealistic burden of showing that the
absence of a lawyer makes a legal proceeding fundamentally unfair.

A common feature of statutory and common-law prohibitions on
unauthorized practice of law is their broad and ambiguous scope. A
number of jurisdictions simply prohibit without defining the practice
of law by nonlawyers.?” Others take a circular approach: the practice
of law is what lawyers do.3® Some list conduct that is illustrative,
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such as legal advice, legal representation, and preparation of legal
documents, and then conclude with some amorphous catch-all pro-
vision, such as “any action taken for others in any matter connected
with the law.”® On their face, these prohibitions encompass a wide
range of common commercial activities. Many individuals, includ-
ing accountants, financial advisors, real estate brokers, insurance
agents, and even newspaper advice columnists, could not give intel-
ligent advice without reference to legal concerns. Moreover, the ban
on personalized assistance stands as a powerful barrier to competent
low-cost providers. So, for example, form-processing services may
provide clerical help, but are prohibited from correcting obvious
errors or answering simple questions about where and when papers
must be filed.” A few decisions have even held that online document
assistance constitutes the unauthorized practice of law because the
services go beyond clerical support.” Court clerks are also banned
from giving advice to unrepresented parties.”” Some courthouses
even have signs stating that clerks “can’t answer questions of a legal
nature.”” Yet as one California judge noted, those are the only ques-
tions that clerks generally encounter, other than, “Where is the
restroom?”?4

Such expansive prohibitions ill serve the public interest. Although
courts repeatedly insist that broad prohibitions on unauthorized
practice serve to protect the public, support for that claim is often
lacking.”® In my recent review of ten years of reported UPL cases,
only a quarter analyzed whether actual harm occurred or could
occur from the unauthorized practice in question.”® In my national
survey of officials involved in UPL enforcement, two-thirds could
not recall a specific case of injury in the past year.”” So, too, other
research similarly casts doubt on the frequency of client injury.
The vast majority of UPL lawsuits filed against online services are
brought not by consumers but by lawyers or unauthorized practice
committees, and generally settle without examples of harm.”®

Other nations permit nonlawyers to provide legal advice and assist
with routine documents, and the evidence available does not suggest
that their performance has been inadequate.”® In a study comparing
outcomes for low-income clients in the United Kingdom on matters
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such as welfare benefits, housing, and employment, nonlawyers gen-
erally outperformed lawyers in terms of concrete results and client
satisfaction.!”’ After reviewing their own and other empirical stud-
ies, the authors of that study concluded that “it is specialization, not
professional status, which appears to be the best predictor of qual-
ity.”!”! Ontario allows licensed paralegals to represent individuals in
minor court cases and administrative tribunal proceedings, and a
five-year review reported “solid levels of [public] satisfaction with the
services received.”?

In the United States, research on lay specialists who provide legal
representation in bankruptcy and administrative agency hearings
finds that they generally perform as well as or better than attorneys.'?
Extensive formal training is less critical than daily experience for effec-
tive advocacy.!** Yet existing unauthorized practice doctrine focuses
only on whether the nonlawyer is providing legal assistance, not the
quality of that assistance or the evidence of public injury.

Further doctrinal problems arise from the restrictive standards that
courts have established to determine rights to counsel in civil pro-
ceedings. The most recent authoritative case is the Supreme Court’s
decision in Turner v. Rogers. The case involved Michael Turner, who
had been jailed repeatedly for civil contempt for his failure to make
child support payments to Rebecca Rogers, the mother of his child.
Turner was unrepresented at his civil contempt hearings, and while
serving a one-year sentence, he found a pro bono attorney to chal-
lenge the failure of the South Carolina state court to appoint counsel
for him. In a unanimous decision, the Supreme Court held that the
Due Process Clause did not entitle Turner to counsel. The Court
applied a balancing test articulated in Mathews v. Eldridge, which
requires consideration of the “(1) the nature of the ‘private inter-
est that will be affected, (2) the comparative ‘risk’ of an ‘erroneous
deprivation’ of that interest with and without ‘additional or substi-
tute procedural safeguards,” and (3) the nature and the magnitude of
any countervailing interest in not providing ‘additional or substitute
requirement(s].”'% On balance, the Court concluded that despite the
defendant’s strong liberty interest, the facts tipped against appoint-
ment of counsel. In so holding, the Courtstressed that the critical issue
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of the defendant’s ability to pay support was “sufficiently straightfor-
ward” and uncomplicated to be resolved without counsel. Moreover,
since Rogers was not represented, appointing counsel only for Turner
could create an asymmetry that might unduly slow payment and
make the proceedings “less fair overall.”1% The majority also believed
that there was an alternative set of protections that could “signifi-
cantly reduce the risk of an erroneous deprivation of liberty” with-
out appointing counsel.!” These protections included giving notice
that ability to pay child support is a key issue; asking defendants to
fill out financial disclosure forms; allowing defendants to respond to
questions about their finances; and making express findings regard-
ing ability to pay. Because Turner had received neither a lawyer nor
these alternative safeguards, the Court overturned his conviction.

The decision is problematic on several grounds. One is the absence
of empirical evidence to support the court’s assertions about the
complexity of procedures and fairness of alternatives. Some com-
mentators suggested that the Court’s analysis revealed a “breath-
taking disconnect from the real world.”*® “I don’t think the Court
understands what it’s like to go into court without a lawyer,” noted
Georgetown law professor Peter Edelman. “It would be good for
the whole lot of them to go and spend the day in landlord-tenant
court and see if they have the same view.””” How would an unrepre-
sented litigant be able to establish that alternative procedures would
lack fundamental fairness or present an unacceptable risk of error?!
Critics also noted that Turner faced more jail time for civil contempt
than he would have served for criminal contempt, which would have
required appointment of counsel.™!

Yale law professor Judith Resnik found still more fundamen-
tal problems with the Mathews balancing test that Turner applies.
“Neither judges nor litigants can identify with any rigor the actual
costs of various procedures, let alone [gauge] the impact in terms of
[errors] . . . produced by the same, more or different processes . . .”!!?
A further problem is how unrepresented litigants could ensure that
the court will in fact supply essential alternative safeguards.®> As
Resnik notes, the trial judge in Zurner “spent less than five min-
utes . . . made no findings on the record . . . and sent Turner to
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jail for twelve months,” which suggests the inadequacies of the court
that that would be responsible for ensuring those alternative protec-
tions."" Absent some “public accounting and lawyer involvement, few
mechanisms exist to police the fairness that Turner calls for. . . . 7'®

Moreover, the balancing test endorsed in Zurner is not only flawed
in theory; it has proven unworkable in practice. Vulnerable litigants
in need of assistance have almost never succeeded in persuading fed-
eral courts to provide it.!® State courts and legislatures have man-
dated counsel only in extremely limited categories of cases, typically
involving certain family, medical, and civil commitment issues."”
Judging from the caseloads of civil legal aid programs, about 98 per-
cent of cases that directly involve low-income parties are not enti-
tled to counsel.® So, too, the selection of cases in which counsel is
guaranteed sometimes seems idiosyncratic. Why should individuals
challenging voluntary vaccination orders or school attendance get a
lawyer but not individuals dealing with survival needs such as food,
housing, medical benefits, or protection from domestic violence?'”
Even where lawyers are available, requirements of adequate experi-
ence, training, and compensation are “more often than not . . . nei-
ther imposed nor satisfied.”*

The denial of assistance to undocumented immigrants imposes
particular hardship. Their frequent lack of language skills and
understanding of American legal processes makes it difficult for
them to proceed without legal assistance. Yet only about a third of
aliens and 10 percent of those in detention have legal representa-
tion in immigration proceedings.'”! Programs funded by the federal
Legal Services Corporation are prohibited from representing undo-
cumented aliens.'? Although leading federal decisions authorize the
appointment of counsel to prevent erroneous judgments, surveys
find not a single immigration case in three decades where a nonciti-

zen has been granted a court-appointed lawyer.'*

Political Barriers

A final set of barriers in the justice system is political. The public is
uninformed and unorganized on issues concerning access to justice,
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and prefers options that the organized bar has reasons to oppose.!?4

Although the vast majority of Americans support provision of
legal services to those who cannot afford it, four-fifths also incor-
rectly believe that the poor are entitled to counsel in civil cases.'®
Two-thirds think that low-income individuals would have no dif-
ficulty finding legal assistance, a perception wildly out of touch
with reality.”?® On the rare occasions when its opinion has been
solicited, four-fifths of the public also agreed that “many things
that lawyers handle . . . can be done as well and less expensively

127 Yet ordinary citizens lack adequate incentives

by nonlawyers.
to mobilize for reforms permitting access to such service providers.
Unlike health care, which is a crucial and continuing need, most
Americans’ demand for legal assistance is much more episodic and
less life-threatening,.

The obstacles to reform are especially formidable, given the orga-
nized bar’s incentives and capacity for resistance. No other occupa-
tion enjoys such prominence in all three branches of government.
As a result, the bar has traditionally been well positioned to block
changes that might benefit the public at the profession’s expense.
The bar has repeatedly fought publication of self-help materials and
opposed access to nonlawyer assistance.'”® The ABA is on record
as supporting efforts to strengthen unauthorized practice enforce-
ment and over four-fifths of surveyed lawyers favor prosecution of
independent paralegals.!® The bar has also been concerned that “pro
se court reform will spread upwards from the poor to the middle
class and beyond.”® And the courts, which enforce unauthorized
practice prohibitions and control procedural simplification and pro
se assistance programs, have been unduly deferential to the bar on
matters that affect its livelihood.!!

Political opposition from attorneys has also sabotaged efforts to
mandate pro bono service. Although bar leaders and ethical codes
have long maintained that all lawyers share a professional respon-
sibility to provide legal assistance to those who cannot afford it
proposals to put teeth into that obligation have been unceremoni-
ally buried.?” In the absence of requirements, only about a quar-
ter of American lawyers meet the aspirational standard of so hours
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of service annually that is codified in the ABA Model Rules of
Professional Conduct.? In the nation’s largest firms, only a minor-

134 Given these par-

ity of lawyers contribute even 20 hours a year.
ticipation levels, it is perhaps unsurprising that most attorneys resist
campaigns to make service mandatory. Only nine states even require
lawyers to report their pro bono hours."

The inadequacy of bar involvement reflects a missed opportunity
for the profession as well as the public. Lawyers themselves benefit,
both individually and collectively, from participation in public serv-
ice. It can enhance their skills, contacts, reputation, and psychologi-

cal well-being, as well as the profession’s public image.'3°

Civil Justice Reform

Despite these obstacles, there is reason to hope that some progress
is possible on access to justice. First, the increasing public inter-
est in do-it-yourself publications and services and the increasing
volume of pro se litigants has created corresponding pressure for
reform. As law professor Russell Engler notes, attitudes toward the
role of judges and court clerks concerning unrepresented parties
have “undergone a sea change over the past fifteen years. . . %/
About half the states have access to justice commissions, and a
consortium of law professors recently formed to support research
and teaching initiatives on access issues.!*® The state of Washington
has enacted a licensing system for independent paralegals who can
provide certain routine services, New York has approved a system
of trained nonlawyer “navigators” who can assist pro se litigants
in certain courts, and California is considering similar reforms.'
Bar efforts to crack down on self-help software have triggered rever-
sal by state legislatures, and market demand for such products has
overwhelmed the capacity of bar organizations to respond.“? The
ABA has abandoned its attempt to promulgate a restrictive defi-
nition of unauthorized practice after the Justice Department, the
Federal Trade Commission, and the ABA’s own antitrust division
suggested that the revision would be anticompetitive.'"! California
and Massachusetts have launched pilot projects to evaluate the
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cost-effectiveness of guaranteeing the right to counsel in specified
circumstances.'? According to a study of a Massachusetts program,
every dollar spent on legal aid would save the state $2.69 in other
services such as emergency shelter, foster care, and law enforce-
ment.> An ABA Task Force on the Future of Legal Education has
recommended a licensing system for paralegals to provide routine
legal services.'** Another ABA Task Force on the Legal Access Job
Corps is considering ways to help new entrants to the bar provide
assistance to underserved populations.'®> Never has there been a
more receptive climate for access to justice issues.

Further progress will require strategies on four levels. First, we
need to maximize opportunities for self-help and for legal assistance
from less expensive service providers than lawyers. A second strategy
should focus on ways to match cases with the most cost-effective
providers, and to ensure access to lawyers in cases involving funda-
mental interests that cannot be effectively addressed in other ways.
A third strategy should involve research to assess different methods
of assistance and to gain a better understanding of what works best
for whom in what circumstances.!® A final strategy should ensure
more education of the public and the profession about the need for
reform.

Self-Help and Nonlawyer Service Providers

The first strategy is already well under way. Courts around the coun-
try are implementing reform efforts to accommodate unrepresented

47 These litigants are often particularly vulnerable.

pro se litigants.
They are disproportionately poor and unfamiliar with legal pro-
ceedings, and many face barriers of language and computer liter-
acy.'*® They need what Richard Zorza has termed “The Self-Help
Friendly Court.”"® This court would seek to reduce complexity, take
advantage of technology, and train judges and staff in assisting liti-
gants.”® Models are increasingly available. The American Judicature
Society and the National Center for State Courts have published
guides to make legal proceedings more equitable and accessible to

parties without lawyers.”! The Self-Represented Litigation Network
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has also published materials compiling best practices and innovative
approaches.™ Some court systems have established special magis-
trate courts for pro se cases, or employed staff attorneys to assist pro
se litigants." Others have hotlines, pro se clerks offices, “lawyers of
the day programs,” and self-help centers.”® However, all these strat-
egies assume a commitment to making courts more accessible that
has too often been lagging.” In many jurisdictions, severe finan-
cial constraints and recent budgetary cutbacks have compounded
the challenge of funding adequate pro se services.”® Surmounting
those obstacles will require more exposure of inaccessible systems,
more resources for innovation, and more ways to hold the courts
accountable.

Americans would also benefit from more effective channels
of informal dispute resolution, not only in courthouses, but also
in neighborhood, workplace, commercial, and online settings.
Considerable evidence suggests that well-designed employee and
consumer grievance procedures benefit both business and individual
participants, and that most people prefer to resolve disputes through

informal, out-of-court processes.157

Such processes may often be
more cost-effective than judicial intervention, and may enable par-
ticipants to craft outcomes that better address their underlying
problems. Businesses over a certain size could be given incentives to
institutionalize such dispute-resolution processes, and reforms could
be mandated for arbitration and mediation procedures that are now
skewed against weaker parties.”®®

We also need changes in unauthorized practice doctrine and
enforcement. Charges of unauthorized practice should only be
brought in cases of demonstrated consumer injury. Judges should
follow the lead of courts that have weighed the public interest in
determining whether to ban nonlawyer assistance. For example,
the Colorado Supreme Court upheld a system enabling nonlawyers
to represent claimants in unemployment proceedings; the Court
reasoned that lay representation had been accepted by the public
for fifty years and “poses no threat to the People of the State of
Colorado. Nor is it interfering with the proper administration of

justice. No evidence was presented to the contrary.”” Similarly, the
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Washington State Supreme Court, after considering factors such
as cost, availability of services, and consumer convenience, con-
cluded that it was in the public interest to allow licensed real estate
brokers to fill in standard form agreements.!®® Such a consumer-
oriented approach would make for a more socially defensible regula-
tory structure than conventional bans on nonlawyer practice irre-
spective of its quality and cost-effectiveness.

Licensing systems could also be developed to allow qualified
nonlawyers to offer personalized assistance on routine matters.
Consumer protections could be required concerning qualifications,
disclaimers, ethical standards, malpractice insurance, and disci-
pline.’! Many administrative agencies already have power to regu-
late nonlawyers appearing before them, and no evidence suggests
that the performance of these nonlawyers has been inadequate.'?
Under their inherent powers, courts could oversee the develop-
ment of such licensing systems or could approve legislatively autho-
rized structures as consistent with the public interest. More states
should follow the lead of Washington and New York, which have
already taken steps in this direction. If the goal is to protect clients
from incompetence, rather than lawyers from competition, then
regulation—not prohibition—of lay specialists makes sense.

Such a regulatory system would be particularly beneficial in the
area of immigration, a field characterized by both pervasive fraud
and pervasive unmet needs.'®® Individuals holding themselves out
as notaries and immigration consultants have preyed on the igno-
rance of undocumented consumers who cannot afford attorneys
and who are reluctant to approach authorities to complain about
fraudulent practices. Many of these consultants capitalize on the
status of notario publicos in some Latin American countries, where
these legal professionals enjoy formal legal training and author-
ity to provide legal assistance.®® The situation would benefit from
a licensing structure similar to that in Australia, Canada, and the
United Kingdom, which allow licensed nonlawyer experts to pro-
vide immigration-related assistance.!®> Although the United States
allows accredited nonlawyers to represent individuals in immigra-
tion appeals, it permits only representatives who work for nonprofit
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organizations and who accept only nominal fees for their efforts.!®®

An expanded licensing system that would allow qualified lay experts
to charge reasonable fees could expand access to justice for a popula-
tion in great need of assistance.!”

In short, the current structure is both underenforced and overin-
clusive. Bar prohibitions encompass a sweeping array of competent,
low-cost services. Yet strong consumer demand for such assistance
makes these prohibitions difhicult to enforce. As a result, most lay
practice goes unregulated, and when abuses occur, as in the immi-
gration context, the public has inadequate remedies. A preferable
regulatory structure would provide both less and more protection—

less for attorneys and more for consumers.

A Right to Counsel in Civil Cases

Not only do we need to increase less expensive options than attor-
neys; we also need systems to match clients with appropriate service
providers and to ensure provision of lawyers where other options are
inadequate.'®® The right to counsel (“Civil Gideon”) should depend
on whether fundamental interests are at issue and whether a law-
yer’s assistance is critical to ensure basic fairness.' In identifying
fundamental interests, a starting point for analysis is the American
Bar Association’s resolution in favor of appointing counsel in areas
of “basic human need,” defined as shelter, sustenance, safety, health,
and child custody."”? In determining basic fairness, courts and leg-
islatures should consider the complexity of the procedures and the
power relations between the parties.

Such a right to counsel is compelling in principle, but challenging
in practice. More than eighty years ago, the U.S. Supreme Court
recognized that an individual’s “right to be heard [in legal proceed-
ings] would be, in many cases, of little avail if it did not comprehend
the right to be heard by counsel.”””" Access to an attorney will often
be critical to the rule of law and social justice. The United States lags
behind the 49 countries in the Council of Europe, as well as other
nations such as Canada, Japan, India, and Australia, which have

recognized a right to counsel in at least some civil cases.””?
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What stands in the way is money. America’s experience in
attempting to fund a right to counsel in criminal cases is not encour-
aging. As noted earlier, in many jurisdictions, staggering caseloads
and shamefully inadequate fees have made effective representation
impossible.”? Given the current constraints on state and local bud-
gets, there is no reason to expect that funding for a civil right to
counsel would be better. In jurisdictions that now appoint lawyers
for defendants in child support cases, inadequate time and resources
often prevent effective assistance.”* A related concern is that extend-
ing the civil right to counsel “will compete with other rights to
counsel, spreading funding ever thinner.””>

The only principled response to such concerns is for courts to put
pressure on state and federal legislatures to provide adequate fund-
ing for legal assistance, and for the bar to require pro bono service
by lawyers. It is national disgrace that civil legal aid programs now
reflect less than 1 percent of the nation’s legal expenditures.””® It is a
professional disgrace that most lawyers cannot manage even an hour
a week on pro bono service. We can and must do better.

Legal Services for the Poor

Although the problems of inadequate access are by no means lim-
ited to the poor, the distinctive needs of low-income groups deserve
special attention. Not only do the poor and near-poor experience
more legal difhiculties than the average American; their needs take
on special urgency. Individuals at the economic margin are much
less able to “lump it” when faced with a denial of rights or ben-
efits. Low-income individuals are also less likely to have the educa-
tion and skills to handle their legal problems effectively without
assistance.

Addressing these problems will require government funding ade-
quate to meet the demands of those who need legal assistance but
cannot realistically afford it. What constitutes “need” and “afford-
ability” is, of course, open to dispute, but by almost any standard,
our current system falls far short. Most European nations guaran-
tee legal assistance for a much broader category of individuals than
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those entitled to legal aid in the American system, where eligibility is
limited to those below or just above the official poverty line. In other
countries, the eligibility criteria include

* Does the claim have a reasonable chance of success?

* What would be the benefits of legal assistance or the harms if it is
unavailable?

* Would a reasonable lawyer, advising a reasonable client, suggest that

the client use his or her own money to pursue the issue?'”’

In assessing financial eligibility, these systems typically operate with
sliding income scales. Such an approach permits serving a broader
range of clients than are currently served by American legal aid
offices. Other nations’ more liberal eligibility structures remedy a
major limitation of the U.S. model, which excludes many individu-
als with urgent problems and no realistic means of addressing them.
Although such a structure would require more funding, it would
also have more political appeal than the current program, which
benefits only the poor.

Subsidies for an expanded system could come from various finan-
cial sources likely to command greater public support than general
tax revenues. Examples include a small progressive tax on law-related
revenues, a surcharge on court filing fees based on the amount in
controversy, and an expansion of contexts permitting fee awards
to prevailing parties.””® In a nation with more than $240 billion in
gross legal revenues, a modest 1 percent tax would make a significant
difference.'”?

An equitable and cost-effective legal aid system would also oper-
ate without the restrictions on activities that now accompany gov-
ernment subsidies. Legal services programs that receive federal funds
may not use that money, and in some instances may not use any
other revenue, for a broad range of matters including school deseg-
regation, abortion, political redistricting, welfare reform, and clients
who are undocumented aliens or prison inmates. Nor may these pro-
grams engage in activities such as lobbying, community organizing,
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class actions, or representation in legislative and administrative rule-
making proceedings.'® Since these are the very strategies most likely
to address the causes of legal problems and to deter future abuses,
legal aid programs have faced an unpalatable choice. They can do
without federal funds and help far fewer individual clients, but in a
more effective fashion. Or they can handle more cases, but only for
politically acceptable clients, and in ways less likely to promote real
change. This is a choice we should not require. Legislators who have
demanded such restrictions are attempting to accomplish indirectly
what they have been unable to do directly: curtail rights and social
services benefiting the least popular of the poor. This is unworthy
of a nation committed to equal justice under law in practice as well
as principle.

Pro Bono Service

Another obvious way to increase access to legal counsel is to require
pro bono contributions from lawyers. Fifty hours a year, the cur-
rent aspirational standard, should be mandatory, with a financial
buyout option for those who lack the time or inclination for service.
Buyout contributions could go to support designated legal aid pro-
viders. Such a requirement, calling for less than an hour a week of
assistance or the financial equivalent, hardly justifies the overblown
descriptions advanced by critics of mandatory service: “latent fas-
cism,” “economic slavery,” and “involuntary servitude.”'®!

The rationale for a pro bono requirement is straightforward.
Because access to law so often requires access to lawyers, they bear
a particular responsibility to help make legal services available. As
courts and bar ethical codes have long noted, the state grants law-
yers special monopoly privileges that impose special obligations.!8?
As officers of the court, lawyers bear some responsibility for ensuring
fundamental fairness in its processes. Because lawyers occupy such
a central role in our justice system, there is also particular value in
exposing them to how that system functions, or fails to function, for
the have-nots. Pro bono work offers many attorneys their only direct
contact with what passes for justice among the poor. Giving the bar
some experience with poverty-related problems and public interest
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causes can lay crucial foundations for change. Pro bono programs
have often launched social reform initiatives and strengthened sup-
port for government subsidies of legal aid.'®?

Mandating pro bono service would benefit the profession as well
as the public. Volunteer service offers ways for lawyers to gain addi-
tional skills, trial experience, and community contacts. Such career
development opportunities, on behalf of causes to which attorneys
are committed, are often their most rewarding professional experi-
ences.'® Many lawyers report that they would like to do more pro
bono work but are in institutions that do not support it.'®> ABA
surveys find that young lawyers’ greatest source of dissatisfaction
in practice is its lack of connection to the public good.!®® Pro bono
service can supply that connection.

In the absence of a requirement for pro bono service, more efforts
could be made to encourage voluntary contributions. More courts
and bar associations should require legal workplaces to report their
pro bono assistance, and more clients should consider lawyers’
involvement when selecting counsel. For example, California leg-
islation requires pro bono contributions as a condition of any state
contract for legal services exceeding $50,000."®” Organizations such
as the ABA Standing Committee on Pro Bono and Public Service
could publish directories with information concerning employers’
pro bono policies and contributions. They could also develop best
practices and publicize lists of employers who certify that their law-
yers have met the ABA’s aspirational standard of so hours a year of
service. Best practices could include

* adoption of a formal pro bono policy that gives credit for pro bono
work toward billable hour requirements;

* avisible commitment by the organization’s leadership;

* consideration of pro bono service as a favorable factor in performance
evaluations and in promotion and compensation decisions;

* requirements of compliance with the ABA Model Rules standard of
5o hours of service per year or the financial equivalent

* adequate supervision and training; and

* recognition and showcasing of service.'s®
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Greater efforts could also be made to target particular groups of law-
yers whose services have been underutilized, such as retired lawyers
and legal academics.'"® Bar associations could offer backup assis-
tance, free malpractice insurance, and continuing education credit
for pro bono training. The objective should be to ensure a closer
match between the profession’s rhetorical and actual commitment
to public service.

Unbundled Services and Innovative Delivery Structures

Another way of expanding access to counsel for middle-income
clients is through unbundled legal services. Under this approach,
lawyers provide assistance on discrete legal tasks, such as advice,
negotiation, document preparation, or court appearances, rather
than full representation.’” In one ABA poll, two-thirds of potential
clients would like to have a conversation about unbundling, and two-
thirds said lawyers’ willingness to provide unbundled services would
be important to their decision about whom to engage.” Courts can
encourage this trend by allowing lawyers to submit ghostwritten
pleadings and to limit their liability for specified tasks as long as
the limitation is reasonable and clients give informed consent.”* To
make such representation more accessible, lawyers could follow the
lead of initiatives such as the chain Legal Grind, which dispenses
brief advice along with cappuccino and self-help materials, and
LegalForce, a store that offers advice along with do-it-yourself books
and computer kiosks."”? To increase demand for such services, more
state bars could also establish special referral programs that match
clients of limited means to lawyers willing to provide reduced-fee

assistance.

Research

A major obstacle to increasing access to justice is the lack of research
on key issues. For example, we know little about when counsel is
necessary to secure fundamental fairness. Methodologically sound
studies on the contributions of lawyers in routine cases are scarce
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have come to different conclusions as to whether lawyers improve
outcomes.””® Moreover, short-term outcomes are not the only, or
necessarily the most important, measures of impact. We know
almost nothing about the long-term consequences of appointing
counsel. For example, how much does winning a landlord-tenant
case help in terms of stabilizing a party’s living situation or produc-
ing improvements in building conditions?”” Are there better uses
of lawyers’ time? Could they do more to prevent homelessness by
focusing more on policy and organizing efforts and less on individ-
ual representation? We know little about what cases are most appro-
priate for unbundled legal services.”® And we lack adequate data
about various self-help strategies such as hotlines, pro se clinics, and
document preparation services like LegalZoom."”” More research is
critical to assessing the relative cost-effectiveness of particular forms
of assistance.

We also need more evaluation of the quality and social impact
of pro bono representation. All too often, lawyers assume that any
work done pro bono is pro bono; representation is taken as a good in
and of itself regardless of cost-effectiveness.??° In the only recent sur-
vey of law firms’ pro bono programs, none made any formal efforts
to assess the social impact of their work or the satisfaction of clients
and nonprofit partners who referred cases.?”’ Many firms operate
with a “spray and pray” approach: they spread services widely and
hope that something good will come of them.??? Something usually
does, but it is not necessarily the best use of resources. Nor do good
intentions always ensure good results. On one of the rare occasions
when someone asked, almost half of public interest legal organiza-
tions reported problems with the quality of pro bono work that they
obtained from outside firms.?%’

Ensuring that pro bono resources are used most effectively will
require systematic research. Pro bono providers should collect stan-
dardized data on the amount and types of services provided, the
outcomes obtained, and the satisfaction of clients and public interest
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partners.”’* Only through such research efforts can we identify the

legal needs that fall through the cracks and the quality concerns that
should be addressed.
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Legal Education

Legal education could do more to promote access to justice both by
supporting research and by integrating the issue into curricular and
programmatic activities. Currently, the topic is missing or marginal
in the traditional core curriculum.?®> Even professional responsibil-
ity courses, which are logical forums for such coverage, often focus
on the law of lawyering and omit broader questions about the distri-
bution of legal services.?® In my own national survey, only 1 percent
of law school graduates recalled coverage of pro bono obligations
in their professional responsibility class or orientation program.?"’
Although many legal clinics offer some firsthand exposure to what
passes for justice among low-income communities, not all students
take these courses. And given the need to provide both skills train-
ing and knowledge of relevant substantive and procedural law, not
all clinics find time to consider structural problems in the delivery
of legal services. To address these gaps, schools should offer at least
one course that focuses on access to justice and should encourage
integration of the topic into the core curriculum.

Given the profession’s aspiration that all lawyers should provide
pro bono services, all law schools should lay the foundations for that
commitment. A decade ago, a commission of the Association of
American Law Schools recommended that every institution “make
available for every student at least one well-supervised pro bono
opportunity and either require participation or find ways to attract
the great majority of students to volunteer.”?”® We remain a con-
siderable distance from that goal. Only a small minority of schools
require pro bono work, fewer still impose specific obligations on fac-
ulty, and in many institutions, the amounts required are minimal.?*’
Although other schools have voluntary programs, their scope and
supervision sometimes leave much to be desired, and more than a
third of students graduate without pro bono work as part of the edu-
cational experience.”'’ Legal education could do better, and models
are available that could be widely replicated. An example is the Roger
Williams Law School Pro Bono Collaborative, in which faculty over-
see some thirty initiatives involving students, nonprofit organiza-

tions, and pro bono attorneys who assist low-income individuals.?"!
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The American Bar Association’s Council on Legal Education and
Admission to the Bar should also do more to support such initia-
tives. Its standards for accreditation call on law schools to “offer
substantial opportunities for . . . student participation in pro bono
activities.”?!? But enforcement of this standard has had little teeth.
The ABA should mandate that schools require pro bono service and
include access to justice issues in the core curriculum.?"

Legal education should also do more to educate the public con-
cerning these issues. As noted earlier, much of the problem of access
to justice stems from the lack of public recognition that there is a
significant problem. Not only do most Americans believe incorrectly
that the poor already have a right to appointed counsel, they also
think that the nation has too much litigation.?™* Such perceptions
make increased budgets for legal services a low priority. Academics
need to do more writing for nonacademic audiences in ways that put
a human face on legal needs.

The ideal of equal justice is deeply embedded in American legal
traditions and routinely violated in legal practice. Our nation prides
itself on its commitment to the rule of law, but prices law out of
reach of the vast majority of its citizens. Our constitution guarantees
effective assistance of counsel in criminal cases but our courts fail to
ensure it. Primary control over the legal process rests with the pro-
fession that has the least stake in reducing its expense.

More than three decades ago, President Jimmy Carter noted that
the United States had “the heaviest concentration of lawyers on
earth . . . but no resource of talent and training . . . is more waste-
fully or unfairly distributed than legal skills. Ninety percent of our
lawyers serve 10 percent of our people. We are overlawyered and
underrepresented.”?” The situation has not improved. And at least
part of the problem is of the profession’s own making. Our nation
does not lack for lawyers, nor does it lack for ideas about how to
make legal services more accessible. The challenge remaining is to
learn more about what strategies work best, and to make them a
public and a professional priority. If our nation is truly committed to
equal justice under law, we must do more to translate that rhetorical
aspiration into daily reality.



4

Diversity in the Profession

ONE IRONY OF THIS nation’s continuing struggle for diversity and
gender equity in employment is that the profession leading the
struggle has failed to set an example in its own workplaces.! In
principle, the bar is deeply committed to equal opportunity and
social justice. In practice, it lags behind other occupations in level-
ing the playing field. According to the American Bar Association,
only two professions (the natural sciences and dentistry) have less
diversity than law; medicine, accounting, academia, and others
do considerably better.? Part of the problem lies in a lack of con-
sensus on what exactly the problem is. What accounts for gender,
racial, and ethnic inequalities in law firms? Who is responsible
for addressing them? Which proposed solutions would be worth
the cost?

These are not new questions. But recent economic and client
pressures have made clear the need for better answers. Many of the
obstacles to diversity and equity in legal practice are symptomatic of
deeper structural problems. This chapter focuses primarily on barri-
ers involving gender, race, and ethnicity. Although these are not the
only relevant dimensions of diversity, they provide a useful frame-
work because they affect the greatest number of lawyers and have
been subject to the most systematic research. However, much of the
analysis in this chapter has broader application and would improve
the quality of professional life for other groups as well.

The discussion below follows conventional usage in referring
to “women and minorities,” but that should neither obscure the

60



DIVERSITY IN THE PROFESSION 61

unique experience of women of color nor mask differences within
and across racial and ethnic groups. The point, rather, is to under-
stand how different identities structure the professional experience.

The Gap between Principle and Practice
Gender

Viewed historically, the American legal profession has made sub-
stantial progress in the struggle for gender equality. Until the late
1960s, women constituted no more than about 3 percent of the pro-
fession and were largely confined to low-prestige practice settings
and specialties.” Now, close to half of new lawyers are female and
are fairly evenly distributed across substantive areas.* As Chapter 2
notes, women also express approximately the same overall level of
satisfaction with practice as do men.’

Yet significant gender inequalities persist. Women constitute
more than a third of the profession but only about a fifth of law
firm partners, general counsels of Fortune soo corporations, and
law school deans.® Women are less likely to make partner even
controlling for other factors, including law school grades and time
spent out of the workforce or on part-time schedules.” Studies find
that men are two to five times more likely than women to make
partner.® Even women who never take time out of the labor force
and who work long hours have a lower chance of partnership than
similarly situated men.” The situation is bleakest at the highest lev-
els. Women constitute only 17 percent of equity partners.”” Women
are also underrepresented in leadership positions such as firm chairs
and members of management and compensation committees."
Only seven of the nation’s hundred largest firms have a woman as
chair or managing partner.'” Gender disparities are similarly appar-
ent in compensation.'? A pay gap persists even after controlling for
factors such as productivity and differences in equity/nonequity
status.'

So, too, although female lawyers report about the same over-

all career satisfaction as their male colleagues, women experience
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greater dissatisfaction with key dimensions of practice such as level
of responsibility, recognition for work, and chances for advance-
ment."” In attempting to account for this paradox, theorists suggest
two explanations. The first involves values. Women may ascribe less
significance to aspects of their work environment on which they are
disadvantaged, such as compensation and promotion, than to other
factors such as intellectual challenge, which evokes greater satisfac-
tion among female than male attorneys.'® A second theory is that
women have a lower sense of entitlement, in part because their refer-
ence group is other women or because they “have made peace with
second best.”V In either case, female lawyers’ dissatisfaction with
key aspects of practice, which is reflected in disproportionate rates
of attrition, should be cause for concern in a profession committed
to equal opportunity and diversity.

Race and Ethnicity

Progress for racial and ethnic minorities has also been substantial,
but slower than for white women. In 1960, lawyers of color accounted
for less than 1 percent of the profession.'® Although blacks, Latinos,
Asian Americans, and Native Americans now constitute about a
third of the population and a fifth of law school graduates, they still
only account for fewer than 7 percent of law firm partners and 9 per-
cent of general counsels of Fortune 500 corporations.” In major law
firms, only 3 percent of associates and less than 2 percent of partners
are African Americans.?® About half of lawyers of color leave within
three years.”! Attrition is highest for women of color; about 75 per-
cent depart by their fifth year and 85 percent before their seventh.??
Compensation in law firms is lower for lawyers of color, with minor-
ity women at the bottom of the financial pecking order.?”> Few law-
yers of color have served in leadership roles.?

Satisfaction surveys reflect mixed and sometimes paradoxical
results. In a large national study of young lawyers by the American
Bar Foundation, blacks were happiest with their decision to become
a lawyer and the substance of their legal work; whites and Asian
Americans were the happiest in their job settings.”> Among lawyers



DIVERSITY IN THE PROFESSION 63

in large firms, the ABA’s Commission on Women in the Profession
found stark differences among racial groups. White men graded
their career satisfaction as A, white women and minority men
graded theirs as B, and minority women hovered between B minus
and C plus.?°

In short, the legal profession reflects substantial gender, racial,
and ethnic differences in both subjective and objective measures
of career achievement. But what accounts for those differences and
how they can be addressed remain matters of dispute.

Explaining the Gap
Capabilities and Commitment

In a parody of diversity efforts during a celebrated British television
series, “Yes Minister,” a stodgy white male civil servant explained
the folly of such initiatives. By his logic, if women had the nec-
essary commitment and capabilities, they would already be well
represented in leadership positions. Since they weren’t well repre-
sented, they obviously lacked those qualifications. It should come
as no surprise that similar views are common among leaders of
the American bar. After all, those in charge of hiring, promotion,
and compensation decisions are those who have benefitted from
the current structure, and who have the greatest stake in believing
in its fairness. Although many leaders are willing to concede the
persistence of bias in society in general, they are less likely to see it
in their own institutions. Rather, they attribute racial, ethnic, and
gender differences in lawyers’ career paths to differences in capabili-
ties and commitment.”’

For lawyers of color, the most common explanation for under-
representation is underperformance, measured by traditional merit
standards. Minorities are underrepresented in law schools and on
average have lower law school grades than their white counter-
parts.”® Because the vast majority of lawyers believe that grades and
law school rank are important in hiring, racial disparities appear to

be an unintended but inevitable consequence of the merit system.?’
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One in-depth study of attitudes toward diversity found that the
standard narrative in large firms ran something like this:

We understand that most big firms began in an era of overt dis-
crimination. We regret this and for many years have attempted to
do something about it. We have tried a variety of things and will
continue to work very hard at the problem. However, it is very, very
difficult to solve the problem without lowering our standards, which
of course we can’t do. All of this adds up to a metaphorical shrug.*

In other workplaces, the narrative is much the same, with the added
twist that they cannot compete with large firms in money or pres-
tige in recruiting “qualified” lawyers of color.” In effect, bar leaders
“claim to be trapped by a system that they have created and choose
to maintain.”?

My own recent survey of diversity in large firms and Fortune
100 corporate counsel departments found a more nuanced picture.
Virtually all managing partners and general counsel mentioned
diversity as a high priority in their organization and many were
dissatisfied with the progress that they had made. One managing
partner expressed widespread views: “[We're] not nearly successful
enough, no question about it.”** Some attributed the low representa-
tion of lawyers of color to clogs in the pipeline. But others acknowl-
edged unconscious bias and “diversity fatigue.”>

By contrast, the “woman problem” is commonly explained in
terms not of credentials but of commitment and client development.
Because women continue to have disproportionate family responsi-
bilities and are more likely to reduce their schedules or to take time
out of the workplace than men, they are assumed to be less available,
less dependable, and less worthy of extensive mentoring. In one sur-
vey, although women and men reported working similar hours, over
a quarter of male lawyers thought their female counterparts worked
less and a fifth rated the number of hours these women worked as
“fair to poor.” So, too, women are often presumed to be less adept
in business development and in the self-promotional abilities that

underlie it.3
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These attitudes may help to explain the relatively rosy assess-
ment that many lawyers offer of diversity initiatives. In a survey by
Catalyst, only 11 percent of white lawyers felt that diversity efforts
were failing to address subtle racial bias, compared with almost half
of women of color. Only 15 percent of white men felt that diversity
efforts were failing to address subtle gender bias, compared with half
of women of color and 40 percent of white women.?’

The research summarized below, however, suggests that many law-
yers underestimate the impact of unconscious bias and overestimate
the effectiveness of current responses. The current system is highly
imperfect in screening for talent; considerable research suggests that
employers grossly overestimate the effectiveness of credentials like
grades and law school prestige in predicting performance.’® There
is also no basis for the assumption that women can solve their own
problems if they just “lean in,” to borrow Sheryl Sandberg’s term.
As Linda Chanow, executive director of the Center for Women in
Law, noted, “Women can ‘lean in’ as much as they want, so much
so that they’re on the verge of falling over. But the culture of law
firms and their persistent implicit biases can undermine and inhibit
women’s success.” Lawyers who are truly committed to a just and
inclusive workplace need a better understanding of what gets in the
way. That includes a deeper appreciation of how racial, ethnic, and
gender stereotypes affect not just evaluations of performance but the
performance itself, and the relative value attached to specific perfor-
mance measures.

Racial, Ethnic, and Gender Stereotypes

Racial, ethnic, and gender stereotypes play a well-documented, often
unconscious role in American culture, and legal workplaces are no
exception. The stereotypes vary across groups. For example, African
Americans and Latinos bump up against assumptions that they are
less qualified. Many report that their competence is constantly ques-
tioned and that even if they graduated from an elite law school,
they are assumed to be beneficiaries of affirmative action rather than
meritocratic selection.”’ Blacks who are assertive risk being viewed
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as angry or hostile.*! Asian Americans are saddled with the myths
of the “model minority” they are thought to be smart and hard-
working, but also insufliciently assertive to command the confi-
dence of clients and legal teams.*? The special stigma confronting
women of color is apparent in the frequency with which they are still
mistaken for secretaries, court reporters, or interpreters.*>

The result is that talented minorities lack the presumption of com-
petence granted to white male counterparts; up-and-coming whites
may be fast tracked based on promise, while minorities need to dem-
onstrate performance.*t A recent study by a consulting firm demon-
strated the persistence of unconscious racial bias. The study’s authors
inserted 22 errors in a legal memo, ranging from minor spelling and
grammatical errors, to errors of fact and analysis. Sixty law firm
partners received copies of the memos, which they were told was a
“writing analysis study.” Half the partners were told that the author
was an African American named Thomas Meyer, and the other
half were told that that the writer was a white man named Thomas
Meyer. The reviewers gave the memo attributed to the white man a
rating of 4.1 on a scale of 5, and a rating to the African American
of 3.2. While the white man received praise for his potential and
analytical skills, the African American was said to be average at best
and in need of “lots of work.™

Even outstanding capabilities of a lawyer of color may do lit-
tle to dislodge traditional stereotypes and unconscious biases.
Psychologists refer to this as the “Aower blooming in winter” effect.4¢
A classic example is the description Senator Joseph Biden offered of
Barack Obama during the 2008 presidential campaign, as the “first
mainstream African-American who is articulate and bright and
clean and a nice-looking guy.™” Although the exceptional lawyer
gets a special boost, others aspiring to that status remain trapped by
conventional stereotypes.

Gender stereotypes also subject women to double standards and a
double bind. Despite recent progress, women, like minorities, often
fail to receive the presumption of competence enjoyed by white
men.*® In national surveys, between a third and three-quarters of
female lawyers believe that they are held to higher standards than
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their colleagues.*’ Studies of performance evaluations find some
support for those perceptions; similar descriptions of performance
result in lower ratings for women than for men.’® Male achievements
are more likely to be attributed to capabilities, and female achieve-
ments to external factors, a pattern that social scientists describe as
“he’s skilled, she’s lucky.”!

Mothers, even those working full-time, are assumed to be less
available and committed, an assumption not made about fathers.”?
In one representative study, almost three-quarters of female lawyers
reported that their career commitment had been questioned when
they gave birth or adopted a child. Only 9 percent of their white
male colleagues, and 15 percent of their minority male colleagues,
had faced similar challenges.”® Yet women without family relation-
ships sometimes face bias of a different order: they may be viewed as
“not quite normal” and thus “not quite leadership material.”>*

Women are also rated lower than men on qualities associated
with leadership, such as assertiveness, competitiveness, and business
development.”® Even though women are more likely to use effec-
tive leadership styles, people more readily credit men with leadership
ability and more readily accept men as leaders.”® An overview of
more than a hundred studies confirms that women are rated lower
when they adopt authoritative, seemingly masculine styles, partic-
ularly when the evaluators are men, or when the woman’s role is
one typically occupied by men.”” What is assertive in a man seems
abrasive in a woman, and female leaders risk seeming too feminine
or not feminine enough. Either they may appear too “soft” or too
“strident”—either unable to make tough decisions or too pushy and
arrogant to command respect.’®

Self-promotion that is acceptable in men is viewed as unattractive
in women.” In a telling Stanford Business School study, participants
received a case study about a leading venture capitalist with out-
standing networking skills. Half the participants were told that the
individual was Howard Roizen; the other half were told that she was
Heidi Roizen. The participants rated the entrepreneurs as equally
competent but found Howard more likeable, genuine, and kind, and
Heidi more aggressive, self-promoting, and power-hungry.® Even
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the most accomplished lawyers can encounter such biases. Brooksley
Born, now widely acclaimed for her efforts to regulate high-risk
derivatives while chair of the Commodity Futures Commission, was
dismissed at the time as “abrasive,” “strident,” and a “lightweight
wacko.” In commenting on those characterizations, a former aide
noted, “She was serious, professional, and she held her ground
against those who were not sympathetic to her position. I don’t think
that the failure to be ‘charming’ should be translated into a depic-
tion of stridency.”? Hillary Clinton has been subject to even more
vitriolic descriptions: “power-hungry,” “castrating,” “Hitlerian,” and
“feminazi.”™® During her presidential campaign, she coped with
sales of a Clinton nutcracker, charges that she reminded men of a
scolding mother or first wife, and hecklers with signs demanding,
“Iron my shirt.”*4

Other cognitive biases compound the force of traditional stereo-
types. People are more likely to notice and recall information that
confirms their stereotypical assumptions than information that con-
tradicts those assumptions; the dissonant facts are filtered out.®> For
example, when lawyers assume that a working mother is unlikely to
be fully committed to her career, they more easily remember the times
when she left early than the times when she stayed late. So too, when
female and minority lawyers are assumed to be less effective, their
failures will be recalled more readily than their achievements. Both
women and minorities also receive less latitude for mistakes.®® That, in
turn, may make lawyers reluctant to seek risky “stretch assignments”
that would demonstrate outstanding capabilities. Biased assumptions
about lawyers’ commitment or competence can also affect the allo-
cation of work. The result is to prevent women and minorities from
getting opportunities that would demonstrate or enhance their capa-

bilities, which creates a cycle of self-fulfilling prophecies.®”

In-Group Bias: Mentoring, Sponsorship, Networks,
and Assignments

A related set of obstacles involves in-group favoritism. Extensive
research has documented the preferences that individuals feel for



DIVERSITY IN THE PROFESSION 69

members of their own groups. Loyalty, cooperation, favorable
evaluations, mentoring, and the allocation of rewards and oppor-
tunities are greater for individuals who are similar to their superi-
ors in important respects, including gender, race, and ethnicity.%
As a consequence, women and minorities face difficulty develop-
ing “social capital™ access to advice, support, sponsorship, desir-
able assignments, and new business opportunities.”” Lawyers of
color often report isolation and marginalization, while many white
women similarly experience exclusion from “old boys” networks.”
In ABA research, 62 percent of women of color and 6o percent of
white women, but only 4 percent of white men, felt excluded from
formal and informal networking opportunities; most women and
minorities would have liked better mentoring.”!

Part of the problem lies in numbers. Many organizations lack suf-
ficient women and minorities at senior levels who can assist others
on the way up. The problem is generally not an absence of commit-
ment. Recent research finds no evidence for the Queen Bee syn-
drome, in which prominent women keep other women from getting
ahead.”? In a Catalyst study, almost three-quarters of women who
were actively engaged in mentoring were developing female col-
leagues, compared with 30 percent of men.”? But the underrepresen-
tation of women in leadership positions, and the time pressures for
those juggling family responsibilities, leaves an insufficient pool of
potential mentors. Moreover, recent research suggests that women
and minorities who push for women and minorities to be hired and
promoted are penalized in their own performance reviews, which
may help prevent them from gaining positions where they can effec-
tively mentor.”

Although a growing number of organizations have formal men-
toring programs, these do not always supply adequate training,
rewards, or oversight to ensure effectiveness.”” Nor can these for-
mal programs substitute for relationships that develop naturally
and that yield not simply advisors but sponsors—individuals who
act as advocates and are in positions to provide opportunities. As
participants in one ABA study noted, female mentors may have
“good intentions,” but are already pressed with competing work
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and family obligations or “don’t have a lot of power so they can’t
really help you.””® Concerns about the appearance of sexual harass-
ment or sexual affairs discourage some men from forming men-
toring relationships with junior women. Discomfort concerning
issues of race and ethnicity also deters some white lawyers from
crossing the color divide.”” In cross-racial mentoring relationships,
candid dialogue may be particularly difficult. Minority protégés
may be reluctant to raise issues of bias for fear of seeming oversen-
sitive. White mentors may be reluctant to offer candid feedback
to minority associates for fear of seeming racist or of encouraging
them to leave. The result is that midlevel lawyers of color can find
themselves “blindsided by soft evaluations™ “your skills aren’t what
they are supposed to be, but you didn’t know because no one ever
told you.””®

Assumptions about commitment and capabilities also keep men-
tors from investing in female or minority subordinates who seem
unlikely to stay or to succeed.”” Such dynamics also put pressure on
these lawyers to assimilate to prevailing norms. As one attorney of
color put it, the “only way to succeed in a large firm is to make them
forget you're Hispanic.”®® If a minority lawyer “just doesn’t fit in,”
the assumption is that the problem lies with the individual, not the
institution.®!

In-group favoritism is also apparent in the allocation of work and
client development opportunities. Many organizations operate with
informal systems that channel seemingly talented junior lawyers
(disproportionately white men) to leadership tracks, while relegating
others to “workhorse” positions.®> In the ABA Commission study,
44 percent of women of color, 39 percent of white women, and 25
percent of minority men reported being passed over for desirable
assignments; only 2 percent of white men noted similar experi-
ences.®? Other research similarly finds that women and minorities
are often left out of pitches for client business.®4

Lawyers of color are also subject to “race matching”; they receive
certain work because of their identity, not their interests, in order to
create the right “look” in courtrooms, client presentations, recruit-
ing, and marketing efforts. Although this strategy sometimes opens
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helpful opportunities, it can also place lawyers in what they describe
as “mascot” roles in which they are not developing their own pro-
fessional skills.®> Linda Mabry, the first minority partner in a San
Francisco firm, recounts an example in which she was asked to join
a pitch to a company whose general counsel was African American.
“When the firm made the pitch about the firm’s relevant expertise,
none of which I possessed, it was clear that the only reason I was
there was to tout the firm’s diversity, which was practically nonex-
istent. In that moment I wanted to fling myself through the plate-
glass window of that well-appointed conference room. . . .”8¢ Race
matching is particularly irritating when lawyers of color are assumed
to have skills and affinities that they in fact lack. Examples include
a Japanese American asked to a meeting to solicit a Korean client,
and a Latina who was assigned documents in Spanish even after she
explained that she wasn’t fluent in the language.?” “Oh, you'll be
fine,” she was told. “Look [anything unfamiliar] up in a dictionary.”®

Workplace Structures and Gender Roles

Escalating workplace demands and inflexible workplace structures
pose further obstacles to diversity and inclusion. Hourly demands
have risen significantly over the last quarter century, and what hasn’t
changed are the number of hours in the day. Technology that makes
it possible for lawyers to work at home makes it increasingly impos-
sible not to. Constant accessibility has become the new norm, with
attorneys electronically tethered to their workplaces. The cost is dis-
proportionately borne by women, because they are disproportion-
ately likely to assume primary family responsibilities.

The problem is compounded by the inadequacy of structural
responses. Despite some efforts at accommodation, a wide gap per-
sists between formal policies and actual practices concerning work/
life conflicts. Although more than 9o percent of American law firms
report policies permitting part-time work, only about 6 percent of
lawyers actually use them.?” Many lawyers believe, with good reason,
that any reduction in hours or availability would jeopardize their
careers.”® Part-time status and time out of the workforce generally
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result in long-term losses in earnings as well as lower chances for
partnership.” In one survey of University of Michigan law school
graduates, just a single year out of the workforce correlated with a
third lower chances of making partner and an earnings reduction of
38 percent.”” Stories of the “faster than a speeding bullet” maternity
leave are all too common. Stories of women in hospital delivery rooms
drafting documents while timing contractions are also depressingly
common. If you're billing at six-minute intervals, why waste one?
Those who opt for a reduced schedule after parental leave often find
that it isn’t worth the price. Their schedules aren’t respected, their
hours creep up, the quality of their assignments goes down, their pay
is not proportional, and they are stigmatized as “slackers.”®

Although these are not only “women’s issues,” women suffer the
greatest cost. Despite a significant increase in men’s domestic work
over the last two decades, women continue to shoulder the major
burden.” It is still women who are most likely to get the phone call
that federal district judge Nancy Gertner received on the first day
that she was about to ascend the bench: “Mama, there’s no choco-
late pudding in my [lunch].”®> In the American Bar Foundation’s
survey of young lawyers, women were about seven times more likely
than men to be working part-time or to be out of the labor force,
primarily due to child care.?® In the University of Michigan study,
only 1 percent of fathers had taken parental leave, compared with 42
percent of women.”” Part of the reason for those disparities is that
the small number of fathers who opt to become full-time caretak-
ers experience particular penalties. Male lawyers suffer even greater
financial and promotion consequences than female colleagues who
make the same choice.”

The problems are likely to increase. “Millennial” lawyers have
expectations inconsistent with prevailing norms.”” Growing num-
bers of men as well as women are expressing a desire for better work-
life balance, and examples of lawyers of all ages who insist on it are
increasingly visible. A New York Times article titled, “He Breaks for
Band Recitals,” reported that President Barack Obama was willing
to leave key meetings in order to get home for dinner by 6 or attend

a school function of his daughters.'°
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Although bar leaders generally acknowledge the problem of
work-life balance, they often place responsibility for addressing
it anywhere and everywhere else. In private practice, clients get
part of the blame. Law is a service business, and expectations of
instant accessibility reportedly make reduced schedules difficult
to accommodate. Resistance from supervisors can be equally
problematic. In a competitive work environment, they have obvi-
ous reasons to prefer lawyers at their constant beck and call.'’! In
my recent survey of large law firms and corporate counsel offices,
many managing partners and general counsel commented on the

problem:
Everyone feels stressed. . . . It’s the profession we've chosen.
We run a 24/7 business. . . . We have a difficult and time-

committed job.
It’s a real tough [issue]. We do programs on the subject but 'm
not sure people have time to attend.!*

Yet the problems are not as insurmountable as is often assumed.
The evidence available does not indicate substantial resistance
among clients to reduced schedules. They care about responsive-
ness, and part-time lawyers generally appear able to provide it.'®
In one recent survey of part-time partners, most reported that they
did not even inform clients of their status and that their schedules
were adapted to fit client needs.!”® Accounting, which is also a ser-
vice profession, and anything but indifferent to the bottom line, has
developed a business model that more than offsets the costs of work/
family accommodation by increasing retention.'” Considerable evi-
dence suggests that law practice could do the same, and reap the
benefits in higher morale, lower recruitment and training expenses,
and less disruption in client and collegial relationships.® Although
some leadership positions may be hard to reconcile with substantial
family demands, many women could be ready to cycle into those
positions as caregiving obligations decrease. The challenge lies in
creating workplace structures that make it easier for lawyers of both
sexes to have satisfying personal as well as professional lives, and
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to ensure that those who temporarily step out of the workforce or
reduce their workload are not permanently derailed by the decision.

Backlash

A final obstacle to diversity and gender equity initiatives involves
backlash; the concern is that addressing these issues might add more
to the problem than the solution. Leaders who appear to support
“special” treatment of women and minorities have to worry about
resentment among their white male counterparts. In a study by the
Minority Corporate Counsel Association, white men often agreed
that “diversity should take a back seat to performance and capa-
bility.”” In their view, too much “reverse discrimination” causes
backlash, and “stretch hires of minorities who are not qualified
sometimes does much to undermine . . . acceptance of diversity and
inclusion.”'®® As one white male lawyer put it, “Taking opportuni-
ties . . . from those with merit and giving [them] . . . to people based
upon race, gender, or sexual identity is forcing us apart not bringing
us together. . . . I can think of few things worse for an ostensibly
color blind and meritocratic society.”'” In a letter to the editor of
the National Law Journal, a self-described “young, white straight
male attorney who happens to be politically progressive” similarly
protested employment layoff decisions partly attributable to “meet-
ing an important client’s newly asserted diversity demands.” From
his perspective, “Surely firing people even partially on the basis of
an immutable characteristic is as unjust when done in the name of
increasing diversity as it is when done to maintain homogeneity.”"
Many white lawyers appear to agree. In one ABA survey, only 42
percent supported affirmative action."!

By contrast, 92 percent of African Americans expressed support.
And a strong case can be made that the insistence on color blindness

112

comes generations too early and centuries too late. As Harvard Law
professor David Wilkins argues, diversity initiatives remain neces-
sary to “detect and correct the myriad of subtle, but nevertheless
pervasive, ways that . . . current practices differentially disadvantage

certain [groups based on color].”"
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The Limits of Law

Although antidiscrimination law provides some protection from
overt bias, it is ill suited to address contemporary racial, ethnic, and
gender obstacles. Close to fifty years’ experience with civil rights leg-
islation reveals almost no final judgments of discrimination involv-
ing law firms.""# The frequency of informal settlements is impossible
to gauge, but the barriers to effective remedies are substantial. Part
of the problem is the mismatch between legal definitions of discrim-
ination and the social patterns that produce it. To prevail in a case
involving professional employment, litigants generally must estab-
lish that they were treated adversely based on a prohibited character-
istic, such as race, ethnicity, or sex.!” Yet as the preceding discussion
suggested, many disadvantages for women and minorities do not
involve such overtly discriminatory treatment.

Nor is it often possible for individuals to know or to prove whether
they have been subject to bias, given the subjectivity of evaluation
standards. Evidentiary barriers are often insurmountable, both
because lawyers generally are smart enough to avoid creating paper
trails of bias, and because colleagues with corroborating evidence are
reluctant to provide it for fear of jeopardizing their own positions.!
Even those who believe that they have experienced discrimination
have little incentive to come forward, given the high costs of com-
plaining, the low likelihood of victory, and the risks of informal
blacklisting."” Many women and minorities do not want to seem
“too aggressive” or “confrontational,” to look like a “bitch,” or to be
typecast as an “angry black.”"® Lawyers who express concerns are
often advised to “let bygones be bygones,” or to “just move on.”?
Channels for candid dialogue are all too rare. Most law firms do not
give associates opportunities to offer feedback about their supervi-
sors, and of lawyers who provide such evaluations, only about 5 per-
cent report changes for the better.!*” The message in many law firm
cultures is that “complaining never gets you anywhere. . . . [You are
perceived as] not being a team player.”'*!

Lawyers who persist in their complaints are putting their profes-
sional lives on trial, and the profiles that emerge are seldom entirely

flattering. A gay associate who sued the Wall Street firm Sullivan and
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Cromwell for bias in promotion was characterized in press accounts
as “smarmy,” and a “paranoid kid with a persecution complex.”'?*
In an equally notorious sex discrimination suit, Philadelphia’s Wolf,
Block, Schorr, & Solis-Cohen denied a promotion to Nancy Ezold,
whom firm leaders believed lacked both analytic abilities and other
characteristics that might compensate for the deficiency. According
to one partner, “It’s like the ugly girl. Everybody says she has a great
personality. It turns out that [Ezold] didn’t even have a great per-
sonality.”?> What she did have, however, was sufficient evidence
to prevail at trial. At the time she was rejected for partnership, the
firm’s litigation department had just one woman out of fifty five
partners; nationally, by contrast, about 11 percent of partners at large
firms were female."”* Ezold had positive evaluations by the part-
ners for whom she had worked, and male associates who had been
promoted were subject to performance concerns at least as serious
as those raised about her. Characterizations of those men included
“wishy washy and immature,” “more sizzle than steak,” and “not real
smart.”'?> The record also revealed gender stereotypes, such as some
partners’ belief that Ezold was too “assertive” and too preoccupied
with “women’s issues.”2¢ Despite such evidence, the court of appeals
found for the firm. In its view, the performance concerns of the two-
thirds of partners who voted against Ezold were not so “obvious or

manifest” a pretext to show discrimination.'?”

Yet, given the dam-
age to the firm’s reputation and recruiting efforts, the victory was
hardly a full vindication. In reflecting on the decision not to settle
the matter, one firm leader concluded, “This may have been a case
that wasn’t worth winning.”'?8

Evidentiary difhiculties also confront women who take reduced
schedules and find themselves out of the loop of challenging assign-
ments and career development opportunities. In dismissing a class-
action complaint brought by mothers against Bloomberg News, the
district court expressed widely prevailing views. The law “does not
mandate work-life balance.” In an organization “which explicitly
makes all-out dedication its expectation, making a decision that
preferences family over work comes with consequences.”'?” Attorneys
who experience such consequences seldom see options other than



DIVERSITY IN THE PROFESSION 77

exit. One mother who returned from leave after three years at a firm
found her situation hopeless: “I was simply dropped from all my
work with no questions or discussion. . . . It was as if | had fallen off
the planet.”!°

Not only does current antidiscrimination law provide insufficient
remedies for individuals, it also offers inadequate incentives for insti-
tutions to address unintended biases. The case law on diversity is in
flux and suggests that race-conscious hiring, especially by govern-
mental employers, requires special care.”” Columbia law professor
Susan Sturm’s research also suggests that fear of liability can dis-
courage organizations from collecting information “that will reveal
problems . . . or patterns of exclusion that increase the likelihood
that they will be sued.”**

Yet while law has supplied inadequate pressures for diversity ini-
tiatives, other considerations are pushing strongly in that direction.
Both the moral and business case for diversity should inspire leaders
in law to do more to build inclusiveness in their institutions and in
their own ranks as well.

The Case for Diversity

Beginning in the late 1980s, bar leaders launched a series of initia-
tives designed to increase minority representation and influence in
the profession. Drawing on arguments gaining influence in the cor-
porate sector, they stressed the business case for diversity. As the
Minority Corporate Counsel Association put it,

Law firms commit to becoming diverse because their future, mar-
ket share, retention of talent, continuation of existing relationships
with corporate clients, and performance depend on understanding
and anticipating the needs of an increasingly diverse workforce and
marketplace.??

A 2010 report by the ABA Presidential Initiative Commission on
Diversity similarly emphasized that “it makes good business sense
to hire lawyers who reflect the diversity of citizens, clients, and
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customers from around the globe. Indeed, corporate clients increas-
ingly require lawyer diversity and will take their business elsewhere
if it is not provided.”** Comments from managing partners and
general counsel in my recent survey stressed that diversity was not
just the “right thing to do,” but was also critical to organizations’
economic success:

A diverse team is a more effective team: it has a broader base of
experience . . . and the client gets a better product.
We're in the human capital business. [Diversity is a way to get]

the best people and the best decision making.'®

Advocates of gender equity take a similar approach. A widely rec-
ognized 2009 Manifesto on Women in Law elaborated the business
case. Its core principles stated,

A. The depth and breadth of the talent pool of women lawyers estab-
lishes a clear need for the legal profession to recruit, retain, develop,
and advance an exceptionally rich source of talent.

B. Women increasingly have been attaining roles of influence through-
out society; legal employers must achieve gender diversity in their
leadership ranks if they are to cultivate a set of leaders with legiti-
macy in the eyes of their clients and members of the profession.

C. Diversity adds value to legal employers in countless ways—from
strengthening the effectiveness of client representation to inserting
diverse perspectives and critical viewpoints in dialogues and deci-
sion making.!3

In support of these claims, advocates rely on a variety of evidence.
For example, some social science research suggests that diverse
viewpoints encourage critical thinking and creative problem solv-
ing; they expand the range of alternatives considered and counteract
groupthink.””” Some studies also find a correlation between diversity
and profitability in law firms as well as in Fortune 500 companies.'?®
Other research has drawn on signaling theory to argue that diversity
conveys a credible commitment to equal opportunity and respon-

siveness to diverse stakeholders.!??
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It is, however, important not to overstate the business case for
diversity. Not all social science research finds strong performance
benefits from diversity."* If poorly managed, it can heighten conflict
and communication problems, or cause outsiders to suppress diver-
gent views."! Nor do all studies find a correlation between diversity
and profitability.!*? In those that do, it is unclear which way cau-
sation runs. Financial success may sometimes do more to enhance
diversity than the converse; organizations that are on strong finan-
cial footing are better able to invest in diversity initiatives and sound
employment practices such as mentoring and work/life accommoda-
tions that promote both diversity and profitability.*3

On balance, however, there are strong reasons to support diver-
sity initiatives. As the ABA Presidential Initiative Commission
noted, increasing numbers of corporate clients are making diver-
sity a priority in allocating work. More than a hundred companies
have signed the “Call to Action: Diversity in the Legal Profession,”
in which they pledge to “end or limit . . . relationships with firms
whose performance consistently evidences a lack of meaningful
interest in being diverse.”!*4 A growing number of clients impose
specific requirements, including reports on diversity within the firm
and in the teams working on their matters, as well as relevant firm
policies and initiatives.'*> Wal-Mart, which has been the most pub-
lic and detailed in its demands, specifies that firms must have flex-
ible time policies and include as candidates for relationship partner
for the company at least one woman and one lawyer of color. It has
also terminated firms that have failed to meet its diversity stan-
dards."® The Gap also inquires into flexible time policies and sets
out expectations for improvement with firms that fail to meet its
goals."¥” Microsoft provides incentives for firms to hit its diversity
targets. 48

Again, it is important not to overstate the reach of these initia-
tives. Almost no research is available to assess the impact of these
policies, to determine how widely they are shared, or to ascertain
how often companies that have pledged to reduce or end repre-
sentation in appropriate cases have actually done so. In my recent
study of large firms, only one reported losing business over the
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issue and many were frustrated by clients who asked for detailed
information on diversity and then failed to follow up or to reward
firms that had performed well.'” Still, the direction of client con-
cerns is clear, and in today’s competitive climate, the economic
and symbolic leverage of prominent corporations should not be
discounted.

Moreover, there are other benefits of diversity initiatives. As noted
earlier, some policies, such as those involving work/family accommo-
dations, make business sense. So does fostering diverse perspectives
and effectively managing any conflict that results. Many practices
that would improve conditions for women and lawyers of color serve
broader organizational interests. Better mentoring programs, more
equitable compensation and work assignments, and greater account-
ability of supervising attorneys are all likely to have long-term pay-
offs, however difficult to quantify with precision. Skeptics of the
business case for diversity often proceed as if the business case for
the current model is self-evident. Few experts on law firm manage-
ment agree.”®

The fact that data are lacking on some benefits of diversity is a
reason to avoid exaggerating their significance but not to dismiss
their relevance. In a world in which the talent pool is half women
and one-fifth lawyers of color, it is reasonable to assume that firms
will suffer some competitive disadvantage if they cannot effectively
recruit and retain these groups. Part of the reason that such disad-
vantages have been hard to quantify is that comparative data on
diversity traditionally have been hard to come by. Now, with the
emergence of more complete and accessible databases, job candi-
dates and clients who care about racial, ethnic, and gender equity
can make more informed decisions. Their decisions are likely to be
significant, particularly if diversity is at least a potential tiebreaker in
today’s increasingly competitive legal market.

The question then becomes how organizations can help institu-
tionalize diversity and build cultures of inclusiveness. And equally
important, what can women and minorities do to enhance their
own career options?
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Strategies for Individuals

To improve their chances for success, women and minorities should
be clear about their goals, seek challenging assignments, solicit fre-
quent feedback, develop mentoring relationships, build professional
contacts, and cultivate a reputation for effectiveness. Succeeding in
those tasks also requires attention to unconscious biases and exclu-
sionary networks that can waylay careers.

So, for example, aspiring female lawyers need to strike the right
balance between “too assertive” and “not assertive enough.” Survey
research underscores the importance of developing a leadership style
that fits the organization and that “men are comfortable with.”"!
That finding is profoundly irritating to some lawyers. At an ABA
Summit on Women’s Leadership, many participants railed against
asking women to adjust to men’s needs. Why was the focus always
on fixing the female? But as others pointed out, this is the world that
women inhabit, and it is not just men who find overly authoritative or
self-promoting styles off-putting. To maximize effectiveness, female
lawyers need ways of projecting a decisive and forceful manner with-
out seeming arrogant or abrasive. Experts suggest being “relentlessly
pleasant” without backing down.” Strategies include frequently
smiling, expressing appreciation and concern, invoking common
interests, emphasizing others” goals as well as their own, and taking
a problem-solving rather than critical stance.”® Successful lawyers
such as Sandra Day O’Connor have been known for that capacity.
In assessing her prospects for success in the Arizona state legislature,
one political commentator noted that “Sandy . . . is a sharp gal” with
a “steel-trap mind . . . and a large measure of common sense. . . . She
[also] has a lovely smile and should use it often.”* She did.

Formal leadership training and coaching can help in developing
interpersonal styles, as well as capabilities such as risk taking, con-
flict resolution, and strategic vision. Leadership programs designed
for women or minorities provide especially supportive settings for
addressing their special challenges."”> Profiles of successful lawyers
can also provide instructive examples of the personal initiative that
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opens professional opportunities. These lawyers have not waited for
the phone to ring. Michele Mayes, one of the nation’s most promi-
nent African American general counsels, recalls that after receiving
some encouragement from a woman mentor, she approached the
chief legal officer at her company and “told him I wanted his job.”1%
After the shock wore off, he worked up a list of the skills and experi-
ences that she needed. He also recruited her to follow him to his next
general counsel job. She never replaced him, but with his assistance,
she prepared for his role in other Fortune 500 companies. Louise
Parent, the general counsel of American Express, describes learning
to “raise my hand” for challenging assignments and being willing
to take steps down and sideways on the status ladder in order to get
the experience she needed.”” Terry McClure, the general counsel
of United Parcel Service, was told she needed direct exposure to
business operations if she wanted to move up at the company. After
accepting a position as district manager, she suddenly found herself
as a “lawyer, a black woman, [with] no operations experience walk-
ing into a . . . [warehouse] with all the truck drivers.””® Her success
in that role was what helped put her in the candidate pool for general
counsel.

Setting priorities and managing time are also critical leadership
skills. Establishing boundaries, delegating domestic tasks, and giv-
ing up on perfection are essential for those with substantial family
commitments: “done is better than perfect.”™ What lawyers should
not sacrifice is time spent developing relationships with influential
mentors.'® To forge those strategic relationships, lawyers need to
recognize that those from whom they seek assistance are under sim-
ilar time pressures. The best mentoring generally goes to the best
mentees: those who are reasonable and focused in their needs and
who make sure the relationship is mutually beneficial.

Lawyers who step out of the labor force should find ways of keep-
ing professionally active. Volunteer efforts, occasional paying proj-
ects, continuing legal education, and reentry programs can all aid
the transition back.

Finally, and most important, lawyers need to choose the right
partner. As Linda Addison, managing partner of Norton Rose
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Fulbright puts it, “If your career is not as important to your partner

as it is to you, you don’t stand a chance.”!

Strategies for Organizations

The most important factor in ensuring equal access to professional
opportunities is a commitment to that objective, which is reflected
in organizational policies, priorities, and reward structures.'® That
commitment needs to come from the top. An organization’s leader-
ship needs not simply to acknowledge the importance of diversity,
but also to establish structures for promoting it, and to hold individ-
uals accountable for the results. The most successful approaches gen-
erally involve task forces or committees with diverse members who
have credibility with their colleagues and a stake in the results.!®?
The mission of that group should be to identify problems, develop
responses, and monitor their effectiveness.

As an ABA Presidential Commission on Diversity recognized,
self-assessment should be a critical part of all diversity initiatives.!4
Leaders need to know how policies that affect inclusiveness play out
in practice. That requires collecting both quantitative and qualitative
data on matters such as advancement, retention, assignments, satis-
faction, mentoring, and work/family conflicts. As earlier discussion
indicated, many firms have official policies on flexible and reduced
schedules that are viewed as unworkable in practice. Periodic sur-
veys, focus groups, interviews with former and departing employ-
ees, and bottom-up evaluations of supervisors can all cast light on
problems disproportionately experienced by women and minorities.
Monitoring can be important not only in identifying problems and
responses, but also in making people aware that their actions are
being assessed. Requiring individuals to justify their decisions can
help reduce unconscious bias.'®>

Whatever oversight structure an employer chooses, a central pri-
ority should be developing effective systems of evaluation, rewards,
and allocation of leadership and professional development opportu-
nities. Women and minorities need to have a critical mass of repre-
sentation in key positions such as management and compensation
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committees.' Supervisors need to be held responsible for their per-
formance on diversity-related issues, and that performance should
be part of self-assessments and bottom-up evaluation structures.'®’
Performance appraisals that include diversity but that have no
significant rewards or sanctions are unlikely to affect behavior.!8
Nor are organizations well served by initiatives like the memoran-
dum from King and Spaulding that proposed ways for attorneys
to “become more involved” in diversity efforts. Among the sugges-
tions were to invite “diverse” attorneys to lunch or a weekend social
event, or to “take 20 minutes and ask a female attorney and/or a
diverse attorney, “Where do you want to go from here?” Lawyers
were also reminded to bill the time spent on these collegial inter-
changes. The memorandum circulated on the Internet under the
title, “Is this the Most Offensively Misguided Diversity Memo
You've Ever Seen?”1¢”

However, we know too little about strategies that work. What has
helped firms deal with powerful partners who rate poorly on diver-
sity? Are incentives like mentoring awards and significant bonuses
effective in changing organizational culture? More experimentation
and sharing of information could help organizations translate rhe-
torical commitments into institutional priorities.

We particularly need to know more about training. Some sur-
veyed lawyers have been “lukewarm” about the usefulness of diver-
sity education, and some experts who have studied its effectiveness
are even less enthusiastic.””? In a large-scale review of diversity ini-
tiatives across multiple industries, training programs did not sig-
nificantly increase the representation or advancement of targeted
groups."”! Part of the problem is that such programs typically focus
only on individual behaviors, not institutional problems; they also
provide no incentives to implement recommended practices, and
sometimes provoke backlash among involuntary participants.””? Yet
findings from my recent survey of managing partners and general
counsel offer a more optimistic picture; they reported largely posi-
tive responses to unconscious bias training. Lawyers “don’t know
what they don’t know,” and well designed educational programs can

be helpful in “opening dialogue and making people aware.””?
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Another common strategy involves networks and affinity groups
for women and minorities."”4 These vary in effectiveness. At their best,
they provide useful advice, role models, contacts, and development
of informal mentoring relationships.””> By bringing lawyers together
around common interests, these networks can also forge coalitions
on diversity-related issues and generate useful reform proposals.””®
Yet the only large-scale study on point found that networks had no
significant positive impact on career development; they increased
participants’ sense of community but did not do enough to put indi-
viduals “in touch with what or whom they ought to know.”””

One of the most effective interventions involves mentoring,
which directly addresses the difhiculties of women and minorities
in obtaining the support necessary for career development. Many
organizations have formal mentoring programs that match employ-
ees or allow individuals to select their own pairings. Well-designed
initiatives that evaluate and reward mentoring activities can improve
participants’ skills, satisfaction, and retention rates.””® However,
most programs do not require evaluation or specify the frequency
of meetings and goals for the relationship.””? Instead, they permit
a “call me if you need anything” approach, which leaves too many
junior attorneys reluctant to become a burden.'® Ineffective match-
ing systems compound the problem; lawyers too often end up with
mentors with whom they have little in common.'® Formal programs
also have difficulty inspiring the kind of sponsorship that is most
critical. Women and minorities need advocates, not simply advisors,
and that kind of support cannot be mandated. The lesson for orga-
nizations is that they cannot simply rely on formal structures. They
need to cultivate and reward sponsorship of women and minorities,
and to monitor the effectiveness of mentoring programs. Identifying
and nurturing high performers should be a priority.'8?

Organizations can also support efforts to expand the pool of
qualified minorities through scholarships and other educational
initiatives. The ABA’s Pipeline Diversity Directory describes
about 400 such programs throughout the country.® A prom-
inent example is the s$10 million pledge by Skadden Arps for a
ten-year program offering law school preparation to students from



86 THE TROUBLE WITH LAWYERS

disadvantaged backgrounds.'®® In commenting on that example,
one ABA official noted, “This is the kind of money we need to
make a difference. . . . Now we need just 500 other firms to take

action.”®?

To make all these reforms possible, they must be seen not as
“women’s” or “minority” issues, but as organizational priorities in
which women and minorities have a particular stake. As consul-
tants emphasize, “Inclusion can be built only through inclusion. . . .
Change needs to happen in partnership with the people of the orga-
nization, not to them.”® The challenge remaining is to create that
sense of unity and to translate rhetorical commitments into organi-
zational priorities.



5

Regulation of the Profession

WITH MUCH FANFARE, THE American Bar Association created the
Commission on Ethics 20/20 to recommend modifications in bar
ethical rules in light of changes in technology and globalization.
In making its recommendations, the Commission was to follow
three principles: “protecting the public; preserving the core values
of the profession; and maintaining a strong, independent, and self-
regulated profession.” The project was constrained by its funda-
mentally conservative mission—"“preserve” and “maintain”—and
by a ratification process ill suited to innovation or reform.> The
Commission was made up entirely of lawyers. Proposed modifica-
tions required approval by the ABA House of Delegates and then
by state supreme courts after review by state bar associations. All
of these groups are controlled by lawyers or former lawyers who by
training and disposition tend to resist change.” That resistance is
particularly intense when the profession’s own status and financial
interests are at risk.* As a result, none of the Commission’s work
resulted in major reform.’ The most significant proposal that it con-
sidered, nonlawyer investment in law firms, was abandoned. A third
of the members of the House of Delegates attempted even to prevent
debate on the issue. They supported a resolution that stated, without
supporting facts or arguments, that any nonlawyer involvement was
inconsistent with the “core values” of the legal profession.®

This process is emblematic of the obstacles confronting any funda-
mental reform efforts. From a regulatory standpoint, the American
bar is in some sense a victim of its own success. In no country has
the legal profession been more influential and more effective in

87
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protecting its right to regulatory independence. Yet that success,
and the structural forces that ensure it, have shielded the profession
from the accountability and innovation that would best serve soci-
etal interests. The problem is compounded by a mismatch between
professional and public objectives for the regulatory process. From
the public’s perspective, the process should provide protection from
incompetent and unethical services, promote access to cost-effective
assistance, and ensure lawyers’ independence from governmental
overreaching. From the profession’s perspective, the process should
also promote the bar’s economic and social status, and preserve its
regulatory autonomy. The American bar’s governance system has
been dominated by the profession and, unsurprisingly, it has done
much more to advance its own interests than those of the public.
This chapter explores problems in bar regulatory processes involv-
ing multijurisdictional and multidisciplinary practice, nonlawyer
investment in law firms, continuing legal education (CLE), and law-
yer discipline. All suffer from the insularity of the bar’s regulatory
structure and all point to the need for fundamental reform.

The Structure of Regulation

Lawyer regulation suffers from two structural problems: the profes-
sion’s unchecked control over its own governance, and its state-based
system of oversight. Both stem from the judiciary’s inherent and
exclusive power to regulate legal practice, which state courts began
asserting around the turn of the twentieth century.” That author-
ity, rooted in constitutional requirements of separation of powers
between the judicial, executive, and legislative branches, has largely
foreclosed legislative intervention.® That insularity is reinforced by
the courts” inaccessibility to influence by the public and by their
willingness to let the organized bar call “the major shots and most
of the minor ones” on governance issues.”

Although the inherent powers doctrine has played a valuable role
in guaranteeing the independence of the profession from governmen-
tal interference, the cost has been substantial. The effect has been to
insulate the profession from public accountability. As Cornell law
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professor Charles Wolfram has put it, the doctrine “stands as a pow-
erful barrier shielding the legal profession from any of its critics. . . .
The legal profession has in that way both identified and ‘protected’
the interest of clients and the public without permitting them to par-
ticipate in any way in those processes.”® This lack of participation
has led to an unduly self-interested regulatory framework." Judges
share the background and worldview of those they claim to regulate.
The profession’s distinctive norms, behaviors, and ways of thinking
construct an institutional identity that shapes decision making.'?
Moreover, as Tennessee law professor Benjamin Barton notes, most
state judges are elected and depend on lawyers for endorsements,
rankings, and campaign contributions.”® Even in states where judges
are selected through merit processes, state and local bars exercise
substantial influence.” The judiciary is also dependent on support
from the organized bar concerning salaries and budgets, and is read-
ily accessible to informal lawyer lobbying at conferences, annual
meetings, and social gatherings.® By contrast, consumer interests
rarely have such opportunities for influence.

A further problem is the public’s lack of information and incen-
tives to mobilize on issues involving bar governance. Few voters
are aware of the judiciary’s role in regulating the profession, and
no powerful groups have sought to make such issues relevant in
judicial elections.!® Help Abolish Legal Tyranny (HALT), the only
national consumer organization that focuses on reforming the legal
profession, claims only about 20,000 members."” Its resources and
influence cannot compare to those of local and national bar associa-
tions that represent close to a million lawyers.”® Nor have consumer
protection agencies been willing to intervene and level the playing
field.”

Equally problematic is the dominant role of the ABA in draft-
ing the Model Rules of Professional Conduct, which state courts
have adopted with little modification.?” Not only is the ABA a
highly self-interested body; its decision-making process leaves
much to be desired. As one veteran of ABA rule making noted,
“I can’t think of a more cumbersome and difficult way of writ-
ing ethics rules than presenting them to a group of 400 lawyers
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and trying to convince them in two- or three-minute speeches that
it’s a sensible thing to do.”!

A second structural problem in the regulatory process involves
its state-based framework, which has failed to adapt to the increas-
ingly national and transnational character of legal practice. Many
lawyers’ work has mirrored the multijurisdictional nature of their
clients” businesses. The result is that state-based regulatory regimes

have grown increasingly out of touch with daily realities.

Multijurisdictional Practice

In general, the bar’s rules of professional conduct prohibit lawyers
who are not licensed in a state from providing any legal services in
that state.?? Traditionally, attorneys who wished to represent a client
outside of the jurisdiction in which they were admitted to practice
had to affiliate local counsel, or, if the matter involved litigation,
request the court to admit them temporarily, pro hac vice. Courts
are not constitutionally obligated to extend pro hac vice admission,
and may impose requirements such as affiliation of local counsel.?
Some jurisdictions have permitted in-house lawyers to provide legal
services on behalf of their employer from an office outside the state
if they register and submit to the local bar’s regulatory authority.?4
For most of this nation’s history, state licensing of lawyers made
sense, because legal matters were typically confined to a single state,
and lawyers’ knowledge of local law was of particular importance.”
However, the traditional approach ill suits contemporary practice.
Many legal matters and attorney communications by phone, e-mail,
fax, and Internet websites do not remain within jurisdictions where
the attorneys are licensed to practice law. Nor, in an age of virtual
law offices, are all attorneys even tethered to a physical domicile.?®
Moreover, as New York University law professor Steve Gillers points
out, “Specialized knowledge will often define the borders of a law-
yer’s competence with greater assurance than will the geographical
borders of his licensing jurisdiction. . . . [A] UCC expert in Ohio
will know more about the UCC in Indiana than will the products

liability expert in Indiana.”’
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Summarizing these trends, an ABA Commission on Multijuris-
dictional Practice observed,

Testimony before the Commission was unanimous in recogniz-
ing that lawyers commonly engage in cross-border legal practice.
Further, there was general consensus that such practice is on the
increase and that this trend is not only inevitable, but necessary.
The explosion of technology and the increasing complexity of legal
practice have resulted in the need for lawyers to cross state borders
to afford clients competent representation. . . .

The existing system of lawyer regulation is and should be a matter
of serious concern for many lawyers. Even in contexts where juris-
dictional restrictions clearly apply, as in state-court proceedings,
problems are caused by the lack of uniformity among the pro hac
vice provisions of different states, unpredictability about how some
of the provisions will be applied by the courts in individual cases,
and, in some cases, the provisions’ excessive restrictiveness. Of even
greater concern, however, is that, outside the context of litigation,
the reach of the jurisdictional restrictions is vastly uncertain as well
as, potentially, far too restrictive. . . . The existing system of lawyer
regulation has costs for clients. For example, out of concern for juris-
dictional restrictions, lawyers may decline to provide services that
they are able to render skillfully and ethically. . . .*8

In response to growing concerns, the ABA approved recommen-
dations by its Commission on Multjurisdictional Practice that
amended the Model Rules of Professional Conduct. As revised,
Model Rule 5.5 provides certain “safe havens” from unauthorized
practice prohibitions for an out-of-state lawyer who provides legal
services on a temporary basis. One exception involves services that
are “undertaken in association with a lawyer who is admitted to
practice in this jurisdiction and who actively participates in the mat-
ter.”” But adding a lawyer substantially increases the expense to the
client and may provide nothing of value apart from compliance with
protectionist regulations designed to benefit home-state attorneys.
Another important exception is for services that arise out of or are
reasonably related to the lawyers™ practice in a jurisdiction in which
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the lawyer is admitted to practice. Similarly, a safe haven is available
for services reasonably related to a “pending or potential arbitration,
mediation, or other alternate dispute resolution proceeding” if the
services arise out of or are reasonably related to the lawyer’s prac-
tice and are not services for which the forum requires pro hac vice
admission. Finally, the lawyer may provide assistance to the lawyer’s
employer or its organizational affiliates.

Many commentators believe that even with such exceptions, the
approach of Model Rule 5.5 is unduly complex and restrictive. As
law professor Eli Wald notes, it allows for only “temporary . . . [or]
incidental national practice that has a strong factual or legal nexus to
the state where a lawyer is licensed.”° The rule persists because local
bars, which are a powerful force in regulatory policy, have much
to lose from liberalizing restrictions on out-of-state attorneys.’'
Although large-firm lawyers would benefit from liberalization, they
have little incentive to push for it because they face little risk of
enforcement. “Sneaking around” jurisdictional boundaries is widely
tolerated.’? Bar disciplinary authorities rarely have sufficient infor-
mation or resources to enforce prohibitions on out-of-state practice.
And when out-of-state attorneys feel the need to afhiliate local coun-
sel, they pass those expenses on to clients.

From a societal standpoint, however, this regime imposes signifi-
cant costs. To the extent that the rule is flouted, it breeds disrespect
for law. And to the extent that lawyers comply, it stifles competition
and imposes additional expenses for clients when local attorneys are
affiliated.®

Attorneys who attempt to avoid unauthorized practice by obtain-
ing admission in multiple jurisdictions bump up against substantial
obstacles. Some states require passage of their own bar exam, how-
ever experienced the attorney. Some require residency, including a
local office, and others will waive exam requirements only for law-
yers from jurisdictions that extend the same privileges to the states’
own lawyers. Such reciprocity rules are difficult to justify from any
consumer protection perspective. If experienced out-of-state attor-
neys are competent to practice in the jurisdiction, why should it
matter how their local bars treat competitors?
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The most obvious corrective, a national bar exam and system
of admission, has been dismissed out of hand as inconsistent with
state courts’ inherent regulatory power. And attorneys worry that
the centralized bureaucracy necessary to administer the system
would be vulnerable to political capture and would pose an undue
risk to the independence of the profession.*® A more promising
variation on this approach, which would avoid a national licens-
ing authority, would be to follow the approach of Australia. There,
lawyers are admitted by a state or territory, but under uniform
standards, so that their admission is recognized nationally.®> In
this country, state supreme courts could retain power to admit
lawyers but base admission on a national exam with a uniform
cutoff score.

Another alternative is an open border system, in which a license
to practice law would be similar to a driver’s license. The attorney’s
state of residence would test for competence, and other jurisdictions
would honor its judgment as long as the attorney’s presence was tem-
porary.®® States could still discipline attorneys for local misconduct,
including failure to become familiar with local rules. If some addi-
tional protection proved necessary, states could require nonresident
attorneys to pass an exam testing mastery of those rules. To prevent
a “race to the bottom,” in which applicants would flock to the states
with the most permissive admittance standards and then seek to
practice elsewhere, attorneys could be required to have a minimum
period of practice in the home jurisdiction.’”

A related proposal is to follow the approach of the fifteen-
member European Community. Provisions in the Treaty of Rome
allow a lawyer licensed in one member country to offer legal services
in another country, except for activities specially reserved to mem-
bers of that country’s bar, such as in-court representation. Under
European Council Directives, an attorney licensed in one member
country may be admitted to the bar of another after practicing the
law of that country and the European Union for more than three
years. A lawyer admitted in only one country may also provide tem-
porary legal services in another, subject to certain requirements.’®
Attorneys must limit their practice to occasional activity, agree to
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comply with local ethics rules and enforcement processes, and main-
tain legal malpractice insurance.’’

In the United States, Colorado has taken the lead in establishing
an open-border policy. It allows lawyers who are licensed in another
jurisdiction to practice in the state up to the point of litigation,
as long as they don’t become domiciled there or open an office.
Those attorneys must comply with local ethics rules and submit to
state disciplinary processes.!! In testimony before the ABA’s Ethics
20/20 Commission, the chief deputy counsel in the state’s office of
attorney regulation maintained that the rule has “worked well.”?
Former ABA president Carolyn Lamm responded that advocating
such an approach would impair the Commission’s credibility and
would “not go over in the ABA House of Delegates.”™? That objec-
tion underscores the problems of vesting so much authority over
regulatory policy in the organized bar, which is anything but dis-
interested concerning issues affecting professional competition. The
current framework cries out for reform, but it is difficult to see where
the impetus will come from in a system held so hostage to protec-

tionist impulses.

Multidisciplinary Practice

Another issue on which reform is socially desirable but politically
problematic involves the bar’s prohibition on multidisciplinary
practice that involves fee sharing with nonlawyers.** That ban has
grown increasingly controversial as clients’ interest in multidisci-
plinary services has grown increasingly apparent. Other Western
industrialized nations generally permit nonlawyers to provide out-
of-court law-related services and to employ or form partnerships
with lawyers.®> As a consequence, large accounting firms dominate
the global legal market. They have a presence in 138 countries and
are making increased inroads in the United States. Federal law
provides that tax advice and representation in tax court does not
constitute the practice of law. This exception to traditional unau-
thorized practice prohibitions enables lawyers to provide services for
clients of accounting firms as long as the work can be defined as tax,



REGULATION OF THE PROFESSION 95

not legal, assistance. Over the past decade, accounting firms have
taken increasing liberties with the definition, and have expanded
their in-house legal staff to provide much the same service as law
firms on matters such as tax, financial and estate planning; intellec-
tual property; alternative dispute resolution; and litigation support.
The American legal profession faces growing difficulties compet-
ing with these accounting organizations, which generally offer a
wider range of services, greater economies of scale, and more effec-
tive marketing and managerial capacities. As law professor Geoffrey
Hazard puts it, accountants are “eating our lunch.™®

Supporters of multidisciplinary practice (MDP) stress the advan-
tages to clients of “one-stop shopping” and the advantages to law-
yers of being able to attract additional capital and expertise, making
them more competitive with other well-financed service providers.
The benefits would extend not just to large firms and business cli-
ents, but to small firms and sole practitioners whose individual cli-
ents have needs cutting across multiple fields. So, for example, a law
firm specializing in elder law might find advantages in afhliating
with medical and social workers.?’

Opposition to Multidisciplinary Practice

By contrast, opponents worry that lawyers will become account-
able to nonlawyer supervisors who come from a different tradition
with less rigorous standards governing confidentiality, conflicts
of interest, and pro bono service. In critics’ view, as disciplinary
boundaries blur and thin, law will become just another business,
and clients will pay the price as professional judgments are driven
by the bottom line.*® To some commentators, the misconduct in
cases like Enron reflected conflicts of interest between accoun-
tants’ auditing and consulting functions and demonstrated why
lawyers should not participate in partnerships providing such
services.*

In 1999, an ABA Commission on Multidisciplinary Practice
issued a report acknowledging these ethical concerns but propos-
ing strategies short of prohibition. The Commission recommended
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holding nonlawyers in multidisciplinary firms to the same ethical
standards governing conflicts of interest and confidentiality as those
applicable to the bar generally. In addition, the Commission recom-
mended special audit provisions to prevent nonlawyers from inter-
fering with lawyers’ professional judgments. Under this framework,
the attorney—client privilege either could be extended to cover non-
lawyers, or clients could be warned about its unavailability.>°

The ABA House of Delegates twice rejected the Commission’s
recommendations. House members initially voted against relaxing
prohibitions on multidisciplinary partnerships “unless and until
additional study demonstrates that such changes will further the
public interest without sacrificing or compromising lawyer inde-
pendence and the legal profession’s tradition of loyalty to clients.”
However, as the Commission responded, it will be impossible to
assess the public interest in such arrangements until the “taint of
illegality” is removed. Nonetheless, the Commission took addi-
tional testimony from business clients and consumer groups, all of
whom urged the Association to permit MDPs. Not a single user
of legal services voiced any opposition.” Lawyers who had worked
in both law firms and MDPs testified before the Commission that
there were not significant differences in the ethical cultures of the
two kinds of organizations, apart from the rules governing con-
flicts of interest. Many of the MDPs that presented testimony also
pointed to records of pro bono service that rivaled those of law
firms. Despite this positive response, the House of Delegates dis-
banded the Commission and rejected any fee sharing with nonlaw-
yers as inconsistent with the “core values of the legal profession.”>?
The entire debate took less than an hour and underscored problems
with the ABA as a decision-making body. As one delegate described
the deliberations,

In the discussion in the ABA meeting, . . . the focus was almost
entirely on how MDP will affect lawyers, their practice, their integ-
rity, and their grip on the provision of legal services. There was
almost no consideration [of] how limitations of the provision of legal

services would affect clients and their needs. . . 53
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Responses to Objections

The dispute over multidisciplinary practice has triggered what is
variously perceived as a turf battle or holy war. Opponents of MDPs
paint the struggle in apocalyptic terms. At stake are the indepen-
dence and core values of the profession, now threatened by an inva-
sion of profi-maximizing infidels subject to less rigorous standards
governing confidentiality, conflicts of interest, and pro bono ser-
vice. Supporters of MDDPs see the struggle in less lofty terms. From
their perspective, the stakes are status and money. Professionalism
is window dressing for protectionism; lawyers unable or unwilling
to compete are attempting to miscast prudential interests as public
values.

Part of the difficulty in resolving these disputes involves the lack
of systematic information about the extent of ethical problems in
multidisciplinary organizations compared with other organizations,
and the effectiveness of proposed responses. It is, however, worth
noting that American lawyers already face pressures that limit pro-
fessional independence and that these are not qualitatively different
from those that would arise in multidisciplinary settings. In-house
lawyers, government lawyers, and lawyers working for accounting
firms or prepaid legal service plans need to please nonlawyer man-
agement.>* Even if it could be established that conflicts of interest
and confidentiality problems were somewhat more likely to arise in
multidisciplinary partnerships than in law firms, total prohibition is
not necessarily the best response. Why not give clients the option of
weighing the risks and benefits of MDPs and tailor ethical restric-
tions to address demonstrated abuses?*

However these issues are resolved, multidisciplinary collabora-
tions of some form are likely to increase. There is a strong market
demand and legitimate societal need for integrated legal and non-
legal advice. Where state bars prohibit multidisciplinary partner-
ships, multidisciplinary practice may take other forms. For example,
New York permits, and some American law firms are developing,
“strategic alliances” with professional services firms. Under these
arrangements, the firms agree to share clients and sometimes capi-
tal and marketing capacities.’® In other jurisdictions, lawyers and
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nonlawyers are providing integrated services through collabora-
tive arrangements that do not involve fee sharing.”” Whether these
arrangements can address client needs as effectively as fully inte-
grated MDPs remains to be seen. If they cannot, the bar’s approach
should be revisited.

Nonlawyer Investment

Another context in which ABA rulemaking has proven particularly
problematic involves nonlawyer investment in law firms.’® Such
investment is permitted in some form in Australia, England, Wales,
Scotland, Germany, the Netherlands, New Zealand, and parts of
Canada.”® However, in 2012, the ABA’s Ethics 20/20 Commission
tabled a modest proposal for similar nonlawyer investment in the
United States. The proposal would have required that firms engage
only in legal practice, that nonlawyer investment be capped at 25
percent, that nonlawyers be actively engaged in the enterprise, and
that they pass a fit-to-own test similar to the character and fitness
test required for entrance to the bar.® Once again, ABA decision
making proved hostage to professional rather than public interests.

Opposition to Nonlawyer Investment

Opposition to such investment rests on three concerns. The first is
that shareholder preoccupation with profits would pose a threat to
professional independence. The American Bar Association’s Model
Rule 5.4, which prohibits sharing fees with nonlawyers, justifies the
prohibition as necessary “to protect the lawyer’s professional inde-
pendence of judgment.”®? According to the Reporter for the Ethics
20/20 Commission, opponents believe that nonlawyers who are not
subject to the bar’s code of ethics might push lawyers “to chase the
dollar rather than abid[e] by the rules of professional conduct.”®?
Symbolic and status concerns are also at stake. According to some
commentators, nonlawyer investment would mean “diluting the
essence of what it means to be a lawyer.”** If Wal-Mart could own
law firms, Lawrence Fox predicts that “it will be the end of the pro-
fession. . . . We will become just another set of service providers.”®
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Other objections involve confidentiality and conflicts of interest.
Corporations in the United States are generally required to report
income, major clients, and details of work to equity investors.®® Yet
sharing such information could constitute a violation of lawyers’
duties of confidentiality and a waiver of the attorney—client privi-
lege. A further concern is the conflicts of interest that could arise
from strategic equity purchases. A large investor could purchase
shares in multiple firms in order to claim a conflict of interest when

a competitor or adversary attempted to hire one of those firms.%’

The Rationale for Nonlawyer Investment

Missing from these arguments is any evidence of such problems
in the jurisdictions that permit nonlawyer ownership. The ABA’s
Ethics 20/20 Commission reviewed the experience of the District
of Columbia, which has permitted nonlawyer ownership interests
in law firms for more than two decades, and found no record of dis-
ciplinary concerns.®® Nor did the Commission identify any ethical
difficulties in Australia or England, which have more recently per-
mitted nonlawyer investment in “alternative business structures.”
Both countries require appointment of a legal director or head of
practice to ensure compliance with ethical obligations.®” Both coun-
tries also subject alternative business structures to the same ethical
rules as those governing legal professionals, and nonlawyer own-
ers are obligated not to cause a lawyer to breach any professional
duties.”® Slater and Gordon, the Australian law firm that was the
first in the world to become a publicly traded company, made clear
in its prospectus that obligations to courts and clients take prece-
dence over the interests of shareholders.”" According to its executive
director, going public has not only preserved professional indepen-
dence, but the additional revenue has given lawyers more distance
from business pressures than traditional partnerships.”> Thomas
Gordon, the legal and policy director of Consumers for a Responsive
Legal System, points out that “concerns about financial pressure . . .
are not unique to firms with outside investors. Sole practitioners
are under pressure to pay their bills and lawyers at large firms are
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under pressure to make their hours.””® As other commentators also
have noted, there are already many American contexts in which
nonlawyers are involved in a managerial capacity. In these contexts,
strategies have emerged to preserve professional independence and
confidentiality. Examples include government agencies, insurance
defense, group legal service plans, public interest organizations, and
in-house corporate legal departments.”* To some opponents, how-
ever, such examples were beside the point. In one heated exchange,
a vocal critic was asked whether his mind could be changed by any
empirical research showing that nonlawyer owners of firms did not
interfere with the professional judgment of lawyers. His response
was “no.””?

Not only did opponents fail to consider evidence concerning the
absence of harms; they also failed to acknowledge the benefits that
might follow from the infusion of capital and talent. Equity financ-
ing holds a number of advantages over traditional approaches, which
rely on the capital contributions of partners or outside borrowing.
As Georgetown law professor Milton Regan notes, a “partnership’s
capital base is limited to the wealth of its partners, and its assets are
mobile.”’® In an era of increasing lateral movement, partners who
are uncertain about their own or their colleagues’ future plans may
be reluctant to invest in firms’ long-term needs. These partners may
be equally wary of assuming loan obligations that will leave them
liable for firm debt if others depart. Excessive reliance on loans is
one of the precipitating causes of law firm dissolution.”” At the same
time, demand for alternative sources of capital is growing in light
of globalization, nationalization, and technological advances. The
need to service clients in multiple locations has fueled expansion
that depends on additional resources. So, too, developing informa-
tion technology to assist in diagnosing legal issues, providing basic
assistance, and generating documents is highly capital-intensive.”®
Innovative legal service providers generally rely on nonlawyer financ-
ing.”” Prohibition of lay investment cuts legal organizations off from
the sources of funds that fuel innovation elsewhere in the economy:
angel investors, venture capital, private equity, and public capital
markets.5
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Law firms could also benefit from involvement by other profes-
sionals in marketing, finance systems, engineering, project man-
agement, and similar occupations.’ Research on innovation finds
that it most often comes through interactions with those in related
fields.3* As Richard Susskind notes, just as librarians did not create
Google, lawyers may not create tomorrow’s breakthroughs in the
delivery of legal services.*® The desire to attract and retain outside
investors may also “tend to impose financial . . . discipline on law
firms whose members have not experienced serious pressure to exer-
cise it.”8* Nonlawyer ownership could also help businesses bundle
multiple types of services, including law, in ways that increase con-
venience and efficiency. For example, these businesses may be able
to save on shared overhead costs or joint advertising campaigns.®

The need for outside capital and expertise is particularly acute in
the marketing of routine assistance. The prospect of legal services at
Wal-Mart, however distasteful to lawyers, is likely to be appealing to
many consumers.®® The chain already offers a variety of professional
services, including medical, dental, and eye care. Law would be a
logical next step. A similar evolution has already begun in England.
WHSmith, a London-based chain, offers legal advice on divorce,
wills, real estate transactions, and basic contracts through legal
kiosks run in partnership with QualitySolicitors.®” Co-operative
Legal Services, an offshoot of a supermarket, offers legal assistance
often packaged with other related services.®® As law professor Renee
Knake puts it, outside investment may “democratize” the delivery of
legal services in ways that expand access to justice for underserved
consumers.®” That is the claim underlying a recent lawsuit challeng-
ing the ban on outside investment. There, Jacoby & Meyers argues
that it needs external capital to finance its efforts to realize econo-
mies of scale in delivering affordable routine assistance.”

In short, the ban on nonlawyer investment requires rethinking,
Invoking “core values” is not, as Gillers notes, “a substitute for rea-
soned dialogue, although unfortunately it seems at times to serve
as one.””' Although further research is necessary to assess the full
implications of nonlawyer investment, the evidence to date sug-
gests insufficient justification for banning the option.”* Given the
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potential benefits of such investment and the availability of regula-
tory safeguards to minimize its risks, a more disinterested forum
would allow the practice.

Continuing Legal Education®

Question: How can lawyers get tax deductions and employer reimburse-

ment for
a week at Club Med in Mexico;
a European cruise;
a Giants baseball game;

courses in cardiovascular health, overeating, and Tibetan relaxation

methods?

Answer: Call it “continuing legal education.”

In principle, CLE is hard to oppose. All but five states require such
instruction, and who could object to having lawyers make modest
efforts to stay current in their field?’* In practice, however, the sys-
tem leaves much to be desired. In order to gain support from law-
yers, CLE requirements have been minimal and highly user-friendly.
States typically require only ten to twelve hours a year of passive
attendance, and course credit is available for an “ethical afternoon at
the movies,” a sports law seminar complete with baseball game and
complimentary hot dogs, and a week at a luxury resort Club Med
discussing legal developments with Superior Court judges.”

The Rationale for Mandatory Continuing Legal Education

Arguments in support of mandatory continuing legal education
(MCLE) often start and sometimes end with the premise that “edu-
cation for all lawyers is valuable, and no one seriously argues it is
not.”® Although acknowledging the absence of studies establishing
the value of CLE, a Michigan state bar president nonetheless main-
tained that “no studies are needed. We know that education is good
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and makes people better at what they do. How can lawyers reject
that fundamental principle?”””

These comments miss the point. What opponents are rejecting
is not education per se; it is MCLE in its current form. If its value
were as self-evident as supporters claim, compulsion would not be
required. It is precisely because many lawyers have not seen the
benefit of CLE that state bars have pushed for minimum require-
ments. Rates of attendance at voluntary programs vary widely, but it
is clear that many lawyers would not participate without the threat
of sanctions.”®

A second premise of MCLE is that attendance, even if compelled,
will enhance competence. Particularly for new lawyers starting a
small or solo legal practice, “the seminars can fill the void of a men-
tor who would teach them some of the practical aspects of practic-
ing law.””? For more senior lawyers, CLE is a way to keep abreast of
recent developments, hone their specialties, or explore new practice
areas. Even lawyers who are “anti-MCLE” will assertedly “run the
risk of learning something. . . . MCLE certainly will not hurt com-
petence and may even help improve it.”"%° But the issue is whether it
will do so enough to justify the cost. On that point, supporters are
often silent, although an occasional claim is that the cost passed on
to clients is “insignificant.”'”!

A further justification for MCLE is that it enhances public
trust.!? As one commentator acknowledged, “To deny that public
relations is a part of any MCLE program is to ignore the obvious.”*
One variation on this argument is that because other states have a
continuing education requirement, lawyers in a state without man-
datory CLE are at “risk [of losing] public confidence.”® A similar
variation is that because other professions are subject to continuing
education mandates, the bar would jeopardize its own public stand-
ing if it failed to follow suit./®> A California bar report detailed the
obligations imposed on other licensed occupations, including not
only doctors and accountants, but also acupuncturists, barbers, cos-
metologists, and real estate appraisers. The report then concluded
“that it would be cavalier, if not shocking, were California lawyers
excused from the obligation to continue to learn, while all those
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other California professionals, and most lawyers across the land, are

required to discharge it.”106

The Problems with Mandatory Continuing Legal Education

The central problem with MCLE is that there is no research “dem-
onstrating that lawyers who participate in CLE deliver better ser-
vices than lawyers who do not.”'"” There is, moreover, reason to
doubt that compelled passive attendance at CLE courses is an effec-
tive strategy for addressing the causes of incompetence. To state the
obvious, “Presence is not evidence of learning.”'® Anyone familiar
with MCLE will recall the sight of participants reading newspapers,
e-mails, and other non-course-related materials.'®” For many adult
learners, Plato’s wisdom remains apt: “Knowledge which is acquired
under compulsion obtains no hold on the mind.”"

Moreover, the format of most CLE courses is inconsistent with
adult learning principles. “What is heard in the classroom, without
advance preparation, classroom participation, review, and applica-
tion is unlikely to be retained.” One survey of Indiana participants
reported

scant evidence that the court’s minimum continuing legal education
standards have promoted competence or professional development
in a meaningful way. We found lawyers who attend CLE programs
acquire new knowledge but do not retain it and seldom apply the
newly acquired knowledge in their work. . . . Almost half of those
surveyed reported that they seldom practice what they learn at CLE
programs and twenty percent reported that they did not know
whether they ever practice what they learned. While survey respon-
dents reported that the training sessions provided useful informa-
tion and techniques, most did not report lasting changes in their
skills and knowledge. Most attorneys do not have enough practical
application and follow up to create lasting change.!?

In a survey of Pennsylvania attorneys, only about a quarter of partic-
ipants thought that what they learned in MCLE would help improve
their practices."® Almost never do CLE programs provide the kind
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of environment that experts find conducive to adult learning, which
involves preparation, participation, evaluation, accountability, and
opportunities to apply new information in a practice setting.!"* As
studies on continuing education in medicine make clear, lectures
are a particularly inadequate tool." Effective training is a process,
and the one-shot lectures and panels that are common in MCLE fall
short.

Nor do those programs address the root causes of most client
grievances, which involve not lack of technical knowledge, but
problems of neglect, inadequate preparation, overcharging, failure
to communicate, and so forth."® In criminal cases, where ineffec-
tive assistance of counsel is of greatest concern, the problems are
largely attributable to excessive caseloads, which CLE does nothing
to address."”

It is equally doubtful that mandatory continuing education is an
effective public relations strategy. There is no evidence that the public
“pays attention to our CLE endeavors. After more than 20 years of
mandatory CLE . . . people still love to hate all lawyers except their
own.”!"® A search of newspaper archives “shows that this issue makes
nary a blip on the public radar. . . . If the mandate dies, civic grief
counseling will not be necessary.”" If the public did pay attention, it
is unclear how much their confidence would be enhanced by seeing
some of the tax-deductible and employer-reimbursed boondoggles
that can qualify for CLE credit. As other commentators note, public
relations seems an “especially flimsy hook on which to hang manda-
tory CLE. One could just as easily and effectively proclaim to the
public that . . . lawyers voluntarily participated in x-thousands of
CLE hours in the most recent calendar year.”20

As to the quality of continuing legal education, a mandatory sys-
tem with captive audiences may not create as much incentive for
cost-effectiveness as a voluntary program.'?! Under a pure market
system, “the programs with substance and reasonable fees . . . will
return and will multiply. These natural selective forces are severely
restrained in a mandatory system.”'?* As a consequence, inadequate
quality is a pervasive problem.'”> Many state bars do not have the
resources to monitor quality.””* Nor can they oversee compliance
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with self-study, which permits attorneys to certify that they have
watched videos, listened to audiotapes, or completed online pro-
grams. Since no exams are required, bar officials cannot verify
whether any significant “study” occurred, or whether participants
were even sober or awake, let alone engaged in the learning process.

Reform Strategies

Mandatory CLE requires rethinking. Despite the weakness of the
case for requirements, abolition would be politically difficult. In
most states, the train has left the station. Mandatory CLE offers
too many benefits to bar associations, not only in course fees but
in attendance at bar conventions where CLE credit is available. It is
also likely that terminating requirements would be seen as a public
relations problem. It proved difficult enough to resist imposing man-
dates in the first instance; it may be harder still to suggest that they
are no longer necessary.

What does seem possible, however, is to make continuing educa-
tion programs more meaningful. One possibility is to require both
less and more. States could demand fewer hours but impose greater
quality controls. Bar officials could require passage of an exam or at
least crack down on boondoggles that bear little demonstrated rela-
tionship to performance in practice. More incentives and bar sup-
port should be available for courses that meet best practice standards
suggested by adult learning research and that supply opportunities
for interaction, application, feedback, and follow-up. An example is
the New York City Bar’s pilot New Lawyer Institute, which offers
mentoring as well as a year-long curriculum including programs tar-
geted to practical skills, nuts-and-bolts practice management, and
career development.'®

Alternatively, states could combine required and voluntary
approaches. CLE could be mandatory for new lawyers and for other
practitioners who are subject to disciplinary, judicial, or malpractice
sanctions. Attorneys who complete voluntary CLE courses and pass
a basic exam could receive a certification of their coursework. That
credential could become part of a broader certification structure.
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For example, lawyers who achieved such recognition could use that
status in attracting clients and reducing their malpractice insurance
premiums. States could encourage this trend by expanding special-
ization programs that require CLE and publicizing their value to
consumers.'2

Another possibility would be to give credit to lawyers who pro-
vide free legal services as part of designated pro bono programs
that include training and supervision. For example, New York
allows three MCLE credit hours per year for pro bono work.'*” An
expanded system of training and credit might provide a constructive
alternative for lawyers who view current course options as mindless
busywork.

As an abstract concept, continuing education is hard to oppose.
Its potential value is self-evident for a profession confronting chang-
ing laws, evolving practice technologies, and significant ethical chal-
lenges. But as currently administered, the system falls far short of its
potential. Legal education should be a continuing commitment, not
the token gesture that many lawyers now experience.

Discipline

The American disciplinary process has never lacked for critics.!?®
Over the last four decades, both bar commissions and independent
scholars have identified serious problems in the profession’s responses
to misconduct. UCLA law professor Richard Abel summarized their
consensus: “Too little unethical behavior is named, blamed, claimed,
and punished.”’” Most Americans agree. Only about a third of the
public believes that the bar does a good job disciplining lawyers.'*°
“Too slow, too secret, too soft, and too self-regulated” has been a

widespread complaint.!”!

The Flawed Structure of Professional Oversight

The basic problem is structural. As Columbia law professor John
Coffee puts it, self-regulation permits “the continued government of
the guild, by the guild, and for the guild.”** What that has meant
for bar discipline is too little focus on consumer protection and too
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much focus on lawyers’ reputational concerns. Many disciplinary
authorities do not even handle garden-variety misconduct—“mere”
negligence and overcharging—because of resource limitations and
the often erroneous assumption that other civil liability remedies
are available. But virtually all authorities sanction misconduct com-
mitted outside of professional relationships in what is too often a
misdirected effort to preserve lawyers” public image.

Here again, the problem is rooted in the inherent powers doc-
trine. State supreme courts have claimed authority to regulate law-
yers but have lacked sufficient time, interest, or capacity to exercise
that authority effectively." Most of these courts face crushing case-
loads, and their justices have neither the resources nor the expertise
to ensure adequate disciplinary oversight.* Nor do they have much
inclination or incentive to challenge the organized bar on matters
that hold great importance for lawyers but are not priorities for the
general public.

A related problem is that the individual clients and third parties
most vulnerable to lawyers’ misconduct lack political leverage and
incentives to demand reform.'> Most are “one-shot players” who
use lawyers infrequently and episodically. The few sporadic efforts
that have been made to create more publicly accountable disciplin-
ary structures have proceeded with little consumer support and have
folded in the face of opposition by the profession.’® As a conse-
quence, courts have delegated day-to-day oversight authority to bar
organizations or to bodies that are nominally independent but that
are closely aligned with bar interests. Lawyers can appeal disciplin-
ary sanctions to the state supreme courts, but consumers have no
effective recourse for decisions or processes that are unresponsive to
their interests.

Bar oversight processes are almost entirely reactive and gener-
ally address only complaints of serious professional misconduct or
criminal convictions.”” Although almost all jurisdictions have ethi-
cal rules requiring lawyers to report evidence of other attorneys’
misconduct, these mandates are widely ignored and rarely enforced.
Only about 10 percent of the complaints to disciplinary bodies come
from the profession.!*® Yet despite lawyers’ notorious unwillingness
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to inform on other lawyers, the most comprehensive survey found
only four disciplinary actions over two decades for failure to report
ethical violations.!*

The resulting reliance on client grievances leads to underinclu-
sive remedies. The system fails to respond when clients benefit from
misconduct, as in abusive litigation practices or complicity in fraud,
or when victims lack information or incentives to file complaints.
Sophisticated corporate clients typically find that withdrawal of
business and nonpayment of fees are more effective remedies than
those available from the disciplinary system. Even less powerful con-
sumers who lack such options often doubt that bringing the matter
to the bar will produce a satisfactory response. They are generally
correct. The vast majority of grievances are dismissed without inves-
tigation because they fail to state a plausible claim within agency
jurisdiction; for the remaining claims, inadequate resources often
limit the effectiveness of responses.*® Only about three percent of
cases brought to disciplinary authorities result in public sanctions.!!
Even where the bar finds significant misconduct, sanctions are often
lenient and clients are not guaranteed adequate compensation.'?
Lying under oath and destroying documents has earned as little as
six months’ suspension; an extended history of client neglect and
misuse of an escrow account has earned only three months’ suspen-
sion."3 For cases involving minor grievances of neglect, negligence,
and fee disputes that authorities decline to handle, malpractice liti-
gation is too expensive. Moreover, the lawyers most likely to gener-
ate complaints frequently lack malpractice insurance.'* Although a
growing number of states have alternative dispute resolution systems
for minor grievances and fee disputes, few of these programs are
mandatory, and the only available research on their performance
finds substantial client dissatisfaction.!*> Many states also lack reme-
dial approaches that respond to the causes of ethical violations.
Attorneys too often receive reprimands rather than the training and
oversight that will assist them in avoiding future problems.!¢

The problem is compounded by the absence of transparency.
Except in four states, bar disciplinary agencies will not disclose

the existence of a complaint unless they have found a disciplinary
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violation or probable cause to believe that a violation has occurred.
Lawyers with as many as twenty complaints under investigation
have received a clean bill of health when a consumer asked for infor-
mation about their records, and it has sometimes taken as many as
forty-four complaints over a decade to get a practitioner disbarred.!¥’
Even where sanctions are imposed, the public lacks a ready way of
discovering them. Not all states publish information concerning
disciplinary sanctions, and many do not do so online or in forms
that consumers can readily access.'*® Because the vast majority of
complaints never result in public sanctions, and the vast majority of
malpractice actions never result in published opinions, consumers
lack crucial knowledge about lawyers’ practice histories.

The profession and the public also lack information that would
enable them to assess the adequacy of disciplinary processes. Few
states publish aggregate data concerning the nature of grievances,
characteristics of attorneys, and sanctions imposed.'” The lack of
transparency concerning the treatment of complaints, and the lack
of proactive oversight of corporate lawyers whose clients seldom file
grievances, feeds practitioners’ suspicion that the disciplinary sys-
tem is biased against small firms, solo practitioners, and racial and
ethnic minorities.”® The studies to date have not been adequate to

151

evaluate that concern.” Nor do the twenty states that have diversion

programs publish statistics on the effectiveness of these programs in
preventing misconduct and addressing clients’ concerns."

One consequence of the profession’s failure to develop adequate
regulatory processes is that other decision makers have supple-
mented or supplanted bar oversight. For example, lawyers’ complic-
ity in some of the major financial scandals of the early twenty-first
century led to no disciplinary actions but major new legislation.
Congress required, over the ABA’s vehement objections, that coun-
sel in publicly traded companies make internal reports of potential

fraud to corporate leadership.154

Other federal and state agencies
have imposed ethical standards beyond what bar rules require, and
prosecutors have brought criminal proceedings where disciplinary
authorities have failed to act."”> Rutgers law professor John Leubsdorf

summarizes the trend: “More and more regulators have sought to
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regulate the bar . . . [and] have become increasingly unwilling to
defer to either bar associations or courts.”’® Clients and commercial
organizations have also entered the arena. Retainer agreements by
large companies have included ethical mandates, insurance compa-
nies have insisted on additional ethics-related safeguards as a condi-
tion of malpractice coverage, and lawyer directories and websites
have included information on disciplinary history and/or client
reviews."”’

Yet these initiatives have fallen short. State courts’ assertion of
inherent regulatory powers has limited the scope of comprehensive
administrative and legislative intervention.”® And insurance com-
panies’ leverage has been limited by the unwillingness of all but
one state bar to require that lawyers have malpractice coverage.”
Moreover, on some matters, such as the bar’s oversight of nonprofes-
sional misconduct, there have been no external efforts to intervene,
despite the inherent problems in current enforcement practices.

The Undisciplined Scope of Disciplinary Review:
Nonprofessional Misconduct

Whatever its inadequacies in responding to misconduct that occurs
within a lawyer—client relationship, the bar has often been highly
vigilant in its responses to criminal offenses occurring outside it.
That should come as no surprise. Such cases are relatively easy to
pursue, because the hard investigative work has already been done
by prosecutors, and offenders are often highly unsympathetic to
both the public and the profession. Virtually all states have a version
of the ABA’s Model Rules of Professional Conduct that authorizes
discipline for a criminal act that reflects adversely on the lawyer’s
honesty, trustworthiness, or fitness as a lawyer, or for conduct that
involves “dishonesty, fraud, deceit or misrepresentation,” or is “prej-
udicial to the administration of justice.”'®® ABA standards identify
eleven aggravating circumstances and sixteen mitigating circum-
stances that can be relevant in determining sanctions, which permits
widely varying responses to similar offenses across and even within

jurisdictions.!!
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Part of the difficulty lies in the absence of evidence linking par-
ticular conduct to the justifications for bar discipline. Courts have
articulated two main rationales for professional oversight of nonpro-
fessional offenses. One is to protect the public and the administra-
tion of justice from future violations of ethical standards. The other
is to preserve popular confidence in the integrity of lawyers and the
legal system. In principle, both seem uncontroversial; in practice,
both have proven highly problematic.

The public protection rationale assumes that those who break
rules in nonprofessional settings are also likely to do so in profes-
sional settings. Yet a vast array of psychological research makes clear
that ethical decision making is highly situational, and depends on
circumstantial pressures and constraints.!®> Except in extreme cases,
efforts even by mental health experts to predict dishonesty, devi-
ance, or other misconduct based on past acts are notoriously inaccu-
rate.'® Untrained disciplinary officials and judges are unlikely to do
better, particularly when the factors contributing to nonprofessional
misconduct differ vastly from those encountered in lawyer—client
relationships. But many decision makers dismiss or discount the cir-
cumstances that distinguish personal from professional misconduct.

A case in point involves Laura Beth Lamb. Trapped in an abu-
sive marriage, Lamb lost her law license for ten years after taking
the bar exam for her husband.** At the time of the exam, she was
seven months pregnant and suffering complications from chronic
diabetes. Her husband, who had previously failed two exams, had
bouts of rage and depression during which he threw heavy objects,
and threatened to kill Lamb and her unborn child if she did not take
the test in his place. She agreed, disguised herself as her husband,
and scored ninth out of some 7,000 applicants. After an anony-
mous tip revealed the matter to the state bar, she pleaded guilty
to felony impersonation and deception. She received a $2,500 fine,
probation, and a sentence of 200 hours of community service. She
also divorced her husband and received psychological treatment.
Despite her therapist’s conclusion that Lamb “was unlikely to ‘do
anything remotely like this again,” the California Supreme Court
reasoned that her deceitful acts were of “exceptional gravity” and
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warranted disbarment.'® In the court’s view, the “legal, ethical, and
moral pressures of daily practice come in many forms. Besides raw
avarice and self-aggrandizement, they may include the sincere but
misguided desire to please a persuasive or overbearing client. . . .”16¢
Yet for the court to equate the pressure of an insistent client to that
of an abusive, mentally unstable spouse suggests a profound insensi-
tivity to the risks of domestic violence facing a pregnant woman.!”

In a recent Massachusetts case, another victim of battering had
her license suspended for conduct unlikely to recur in any profes-

168 Fawn Balliro, an assistant district attorney, was

sional setting.
assaulted by a man in Tennessee with whom she was romantically
involved. A neighbor alerted the police, which led to misdemeanor
assault charges. The defendant pressured Balliro to drop the charges
because he was on probation for drug offenses; if he was convicted,
he would be incarcerated and no one would be available to sup-
port his two minor daughters. Balliro was unsuccessful in prevent-
ing the prosecution, and, when called as a witness, testified falsely
that her injuries occurred while falling. The case was dismissed,
and the Tennessee prosecutor informed the Massachusetts District
Attorney’s Office that employed her of the suspected perjury. The
Office put Balliro on leave until she agreed to undergo counseling
and report her conduct to disciplinary authorities. She did so, and
the bar recommended a public reprimand, partly on the basis of
psychiatric testimony indicating that she was highly unlikely to
commit such an act again.'® The Massachusetts Supreme Courrt,
however, concluded that false testimony under oath could not
be condoned, “irrespective of the circumstances,” and suspended
her from practice for six months.”? In so ruling, the court noted
the perceived inequity of giving her a greater penalty than the
two-month suspension previously imposed on a lawyer who had
assaulted his estranged wife.””! In the justices’ view, however, lying
under oath was a more serious offense than battery, despite the mit-
igating circumstances.

In most published decisions involving nonprofessional conduct,
courts do not even bother to consider the likelihood of its replication
in a professional relationship. It is enough that the conduct threatens
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the reputation of the profession. A representative example involves
Albert Boudreau, a Louisiana lawyer convicted of importing several
magazines and a video of child pornography.””? Boudreau purchased
the items in the Netherlands, where the magazines were lawful
and the models were of legal age to be photographed nude. They
were underage by American definitions, however.””? The Louisiana
Supreme Court agreed with the disciplinary board that the actions
constituted a “stain upon the legal profession,” and clearly reflected
on the lawyer’s “moral fitness to practice law.”# Despite the absence
of any prior disciplinary record, or any relationship between per-
sonal and professional conduct, the court ordered disbarment."”

If the goal of such sanctions is to ensure public confidence, a bet-
ter strategy would be to make the oversight process more responsive
to professional misconduct, and less idiosyncratic in its responses to
nonprofessional offenses. It can scarcely enhance respect for bar dis-
cipline when lawyers guilty of such offenses receive wildly different
treatment, and the focus is the profession’s reputation rather than
the public’s protection. Sanctions for drug offenses, tax evasion,
and domestic violence now range from reprimand to disbarment,
and decision makers often disagree about the appropriate response
in the same case.”® As former Supreme Court Justice Robert H.
Jackson noted in a related context, a standard like moral turpitude,
which permits decisions to turn on reactions of “particular judges
to particular offenses,” invites caprice and clichés.””” A profession
concerned about the legitimacy of its own regulation should aspire
to do better.

Reform Strategies

A more effective disciplinary process would strengthen its oversight
of professional performance, and narrow its concern with nonpro-
fessional offenses. The jurisdiction of disciplinary agencies should
be broadened to include neglect, negligence, and fees. Bar resources
should be increased to ensure adequate investigation and remedial
responses. Rather than relying almost exclusively on client com-
plaints, supplemented by felony convictions, regulatory officials
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should initiate investigations based on judicial sanctions and mal-
practice judgments. Mandatory dispute-resolution processes should
be available for minor misconduct. Lawyers should be required to
carry malpractice insurance and remedies should include client
compensation. Support services and diversion programs for lawyers
with mental health, substance abuse, office management, and short-
term financial difficulties should help these practitioners establish an
appropriate remedial plan and supervise their compliance.'”® More
efforts should also be made to track program effectiveness and to
deal with recidivists.

The process also needs to become more transparent. Lawyers
should be required to provide information to clients or to centralized
databases concerning their disciplinary and malpractice records."”’
Four-fifths of surveyed Americans express a desire for such resources,
and replicable models involving physicians are widely available.!®
Disciplinary complaints should also be made public if the relevant
oversight body finds probable cause for investigation. Although law-
yers have opposed this proposal on the ground that disclosure of
unfounded complaints would unjustly prejudice their reputations,
no evidence has demonstrated those harms in the minority of states
with open processes. If civil complaints and police arrests are mat-
ters of public record, why should grievances against lawyers be sub-
ject to special protection?’® Because consumer surveys find deep
suspicion about closed-door proceedings, even the ABA’s own dis-
ciplinary commission has recommended disclosure of nonfrivolous
complaints.'®?

Concerns of public protection should also figure more promi-
nently in the review of nonprofessional misconduct. Given the difh-
culties of predicting future offenses from unrelated past misconduct,
the most defensible approach would be to limit bar oversight to mat-
ters involving fraud, dishonesty, and other acts relevant to profes-
sional work."®? If that limitation is politically implausible, another
possibility would be guidelines comparable to standards applicable
in other licensing contexts. At the very least, the profession should
strive for more consistent treatment of similar conduct, and make

public protection rather than public image the dominant concern.
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Alternative Regulatory Models: Lessons From Abroad

Given the flaws in the US professional regulatory structure, it is use-
ful to look at alternatives developed in other nations with comparable
legal systems. Great Britain and Australia offer instructive models.

Great Britain

In 2003, the Lord Chancellor of Great Britain gave the following
charge to Sir David Clementi, an accountant and former deputy
governor of the Bank of England:

* To consider what regulatory framework would best promote competi-
tion, innovation, and the public and consumer interest in an efficient,
effective, and independent legal sector.

* To recommend a framework which will be independent in represent-
ing the public and consumer interest, comprehensive, accountable,
consistent, flexible, transparent, and no more restrictive or burden-

some than is clearly justified.!®4

That charge was a response to widely perceived problems in the bar’s
handling of disciplinary complaints and its insulation from com-
petition.'® Just prior to Clementi’s appointment, the Office of Fair
Trade had issued a White Paper that was highly critical of the bar’s
practices.'®® Clementi’s report was similarly critical. Its reccommen-
dations paved the way for fundamental reforms through the Legal
Services Act of 2007.

What is most instructive for comparative purposes are the
consumer-oriented goals that Clementi identified for his review,
and those that underpinned the subsequent Legal Services Act.
Clementi’s report identified six objectives for the regulation of legal
services:

maintaining the rule of law;

access to justice;

protection and promotion of consumer interests;

promotion of competition;

encouragement of a confident, strong, and effective legal profession;

promoting public understanding of . . . citizens’ legal rights.’®
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Consistent with those goals, the Act permitted alternative business
structures with nonlawyer investment. Advantages for consumers
included additional choice, greater price and quality competition,
more nonlawyer expertise and resources, and increased access and
convenience from one-stop shopping and economies of scale.!®®
Because alternative business structures would typically have built
a strong reputation in providing nonlegal services, they would have
a strong incentive to maintain that reputation when offering legal
assistance.'®

For those in the United States concerned with issues of access to
justice, cost-effective services, and responsive disciplinary processes,
there is much to admire in the Legal Services Act reforms and the
process that produced them. The Act establishes an independent
Legal Services Board, with a majority of lay members and a lay chair,
which has responsibility for oversight of legal services in England
and Wales. The Board approves a frontline regulator for each type
of licensed legal providers. The regulators retain disciplinary respon-
sibility for complaints that allege serious professional misconduct,
but must create a largely independent body to exercise oversight.”?
In addition, the governance body of the largest regulator, the
Solicitors Regulation Authority, has a majority of lay members.”!
If an approved regulator is too slow or ineffective in exercising its
authority, the Board may fine the regulator, make remedial orders,
or withdraw its oversight powers.!”

Less serious complaints involving performance issues are
addressed by the legal ombudsman. Created by the Office for Legal
Complaints, under the authority of the Legal Services Act, the legal
ombudsman considers complaints by individuals and small busi-
nesses about the quality of the legal services that they have received.
The ombudsman determines an outcome between the lawyer and
the client that is “fair and reasonable,” taking into account how a
court would perceive the relationship between the lawyer and client,
the applicable rules of conduct, and what the “ombudsman consid-
ers to have been good practice at the time of the act/omission.”??
The ombudsman may require the lawyer to pay compensation for
financial losses or “inconvenience/distress,” and may also take action

“in the interests of the complainant” to put right “any specified
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”19%4 The legal ombudsman may
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error, omission or other deficiency.
also require the lawyer to refund or waive fees.

Australia

In Australia, widely publicized scandals also prompted state govern-
ments to create more accountable and consumer-oriented regulatory
processes. In 2004, a Standing Committee of Attorneys General
established Model Provisions for the Legal Profession that eventu-
ally were translated into Legal Profession Acts by all but one state
and territory.”® Although the Acts vary in certain respects, they
share a commitment to increased transparency and responsiveness
in oversight processes. For example, in New South Wales, an inde-
pendent Legal Services Commissioner receives all complaints and
refers them either to consumer-oriented mediation or to the bar’s
own regulatory bodies. Complainants who are unsatisfied with the
results may seek review by the Commissioner, who has the power to
substitute a new decision. The Commissioner also oversees the pro-
cess for handling complaints and may take over a particular investi-
gation or recommend more general changes.””” Queensland has an
independent Legal Services Commission headed by a nonlawyer."
Its disciplinary system includes a Client Relations Center, which
resolves minor disputes, and a Legal Practice Tribunal, composed
of a Supreme Court Justice, one nonlawyer, and one practitioner as
advisors. Problems of competence and diligence can be subjects for
discipline, and all disciplinary actions are published on the Legal
Services Commission website.

All but one Australian state and territory also allow incorporated
legal practices (ILPs), which permit ownership interests by nonlaw-
yers. The regulatory framework for these practices is being extended
to other law firms. It requires firms to have at least one practitio-
ner responsible for implementing appropriate management systems
that ensure compliance with professional conduct rules. In New
South Wales, which has the most well-developed oversight struc-
ture, ILP proactive management systems must address ten objec-
tives in areas that often give rise to complaints, such as competence,
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communications, supervision, trust funds, and conflicts of inter-
est.””” All ILPs must conduct a self-audit to assess their compliance
with each of these objectives.?”® ILPs that rate themselves as not
fully compliant must work with the Office of the Legal Service
Commissioner to improve their practice management systems.*”! In
cases where the ILP’s self-audit or client complaints raise concerns,
the Commissioner can initiate an independent audit.?> A compre-
hensive study of the New South Wales framework found that requir-
ing ILPs to go through the process of self-assessment resulted in
frequent internal reforms and that the result was a client complaint
rate about one-third that of other firms.?*> Almost two-thirds of sur-
veyed lawyers agreed that the process was a “learning exercise that
enabled [their] firm to improve client service” only 15 percent dis-
agreed with that statement.?4

Queensland is another model of regulatory innovation. It is devel-
oping external audit processes that will ensure adequate oversight
without intrusive or burdensome requirements. Among these pro-
cesses are web-based surveys of ILP practitioners and staff concern-
ing matters such as ethical culture, billing practices, and complaint
management systems.””” Results will enable the ILPs to bench-
mark their performance against that of peers, and will help the
Commissioner assess the effectiveness of different regulatory pro-
cesses. Success with this framework could lead to adoption for tra-
ditional firms as well as those with alternative practice structures.?*®

Such a proactive management-based regulatory structure could
readily be adapted to the United States. As Arizona law profes-
sor Ted Scheneyer has noted, Rule 5.3 of the ABA’s Model Rules
of Professional Conduct requires a partner in a law firm to “make
reasonable efforts to ensure that the firm has in effect measures giv-
ing reasonable assurance that all [of its] lawyers . . . conform to
the Rules of Professional Conduct.”"” Enforcement of that Rule has
been rare.?*® State supreme courts could require such proactive man-
agement systems as a way to comply with the Model Rule, or adopt
other aspects of the Australian framework. Such reforms would offer
an obvious improvement over America’s reactive complaint-driven
process, which has proven so inadequate to the oversight task.
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Rethinking the Regulatory Structure

In no other country does the legal profession exert so much influence
over its own regulatory process. One consequence of that regulatory
power has been to insulate the bar from public accountability and
from disinterested perspectives about how best to respond to market
forces. The flaws are readily apparent in the bar’s approach to multi-
jurisdictional and multidisciplinary practice, nonlawyer investment,
continuing legal education, and lawyer discipline. The obvious
solution is to move in the direction of Great Britain and Australia,
toward a co-regulatory model in which the bar shares authority with
an independent oversight body controlled by nonlawyers.

However attractive in theory, such a system is likely to be difficult
to achieve in practice. It would take a forward-thinking state court
that was willing to withstand the opposition of the organized bar. If
that proves too much to ask, it may at least be possible to convince
courts to accord less deference to the bar when considering changes
to the Rules of Professional Conduct or to bar disciplinary processes.

In an influential history of the profession prepared under ABA
auspices, Harvard law professor Roscoe Pound assured his sponsor
that it was not the “same sort of thing as a retail grocer’s associa-

tion.”20?

If he was right, it was for the wrong reason. Lawyers, no
less than grocers, are motivated by their own occupational inter-
ests. What distinguishes the American bar is its ability to present
self-regulation as a societal value. Courts and consumers should see
through that pretense, and demand regulatory approaches that serve

public rather than professional interests.



6

Legal Education

“AMERICAN LEGAL EDUCATION IS in crisis,” announced a New York
Times op-ed.! A chorus of other commentators agrees.” To many
critics, “Law school is not a fixer-upper, it’s a tear-down. Its problems
have gone unattended for decades.” Even legal education’s most
loyal defenders acknowledge that it is operating in a difhicult cli-
mate, characterized by rising costs, declining enrollments, reduced
job placements, and disaffected students.

This chapter explores challenges confronting law schools. It argues
that part of the problem is a lack of consensus over what the problem
is. Faculty and regulators are developing well-intended but inade-
quate responses to the symptoms, not the causes, of law school woes.
The focus on the cost of legal education has deflected attention from
broader concerns about its structure and priorities. As law professor
William Henderson notes, our profession is failing to “take serious
issues seriously.”

Finances
Accreditation

American legal education has come a considerable distance from
Thomas Jefferson’s view that “All that is necessary for a law student
is access to a library and directions in what order the books are to
be read.” The Council of the American Bar Association Section of
Legal Education and Admissions to the Bar prescribes a vast range
of expensive requirements for accreditation, including three years
of post-graduate study; job security for faculty; an extensive library

I21
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and physical plant; and limits on the number of courses that can
be taught online or by adjuncts.” Even applying for accreditation
is a costly process. An irony that did not escape notice by one low-
budget applicant was that seven of its administrators had to fly from
Tennessee to Puerto Rico to make a brief presentation at the Ritz
Carlton, where the Council was meeting.®

The result has been a “stultifying sameness” among law schools.’
Rigid accreditation standards discourage innovation and different
models of legal education that could significantly lower its cost.

Rankings

According to many legal educators, rankings are an even more
important influence on costs than accreditation.’’ U.S. News and
World Report, the “mother of misguided metrics,” has significantly
distorted law school priorities."! One of the easiest ways for schools
to rise in this competition is to spend more in areas rewarded by the
U.S. News formula. One example is expenditures per student, which
have risen dramatically in the decades since the rankings went into
effect.!” Another factor is students’ median GPA and LSAT scores;
schools have incentives to spend more on merit scholarships to
attract high-scoring applicants. Because those individuals also are
likely to perform the best academically, and to obtain the highest-
paying jobs, the practice amounts to a reverse Robin Hood transfer;
tuition payments by poorer students subsidize scholarships for richer
ones.” Schools also attempt to boost their rankings by spending that
is designed to enhance their reputations, including subsidies for fac-
ulty scholarship and glitzy publications. Yet reputational surveys,
which count for 40 percent of each school’s position, are a particu-
larly inadequate proxy for educational quality.® Few of those sur-
veyed know enough to make accurate comparative judgments. Most
participants rely instead on word-of-mouth reputation and prior
rankings, which makes the process self-perpetuating. Past recogni-
tion creates a halo effect that results in high scores even when the
evaluator knows nothing about a school’s current performance. This
explains why Princeton and MIT law schools do so well in surveys,
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even though they do not exist.' Moreover, the ranking system
excludes many factors that materially affect a student’s educational
experience, such as access to clinical courses, pro bono opportuni-
ties, and a diverse faculty and student body.”

The rankings have had other adverse effects on law school deci-
sion making. In some cases, schools have fudged the facts or used
“Enron-type accounting standards” in calculating per-pupil expen-
ditures.”® In other cases, schools have hired their own graduates for
short-term positions to boost their placement rates.

This is not to suggest that rankings are entirely without value.
Some relevant characteristics can be objectively assessed, and schools
should be accountable for their performance. In the absence of com-
parative data, law school applicants would encounter an educational
Lake Woebegon, in which every institution claimed to be above
average. But the U.S. News system is deeply flawed and unduly
influential. It assigns arbitrary weights to incomplete measures, uses
uninformed reputational surveys as proxies for quality, and forces
schools to compete in an academic arms race that inflates costs. Yet
more than four-fifths of pre-law students said that law school rank-
ing was important or very important in their decision of where to
apply.” It is similarly influential with donors, employers, and fac-
ulty.?® Washington University law professor Brian Tamanaha puts it
bluntly: “The rankings have law schools by the throat.”*

Rising Costs and Declining Jobs

Taken together, rankings and accreditation requirements have
encouraged a rapid increase in tuition. The lifting of caps on stu-
dent borrowing has pushed in similar directions.?> Over the last
three decades, the price of legal education has increased approxi-
mately three times faster than average household incomes.”> From
1989 to 2009, when the cost of a college education grew 71 per-
cent, law school tuition rose 317 percent.?* Now the average debt
for law school graduates tops $100,000.2° Only 57 percent secure
full-time legal jobs, and those who do and report income often earn
too little to cover their debts.?® According to calculations by former
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Northwestern Law School dean David Van Zandt, more than 40
percent of American law school graduates start at salaries inadequate
to service average debt levels.”” Unsurprisingly, debt burdens are
unevenly spread and amplify racial and class disadvantages.?®
Student loans are generally not dischargeable in bankruptcy
and often cause substantial hardship. A representative example is
the graduate of Loyola Law School in Chicago who abandoned her
plans to become a prosecutor because of a $200,000 debt load that

she still could not pay off while working for a midsize corporation.

As she told the New York Times,

Right now, loans control every aspect of my life. Where I practice,
the number of children I'll have, where I live, the type of house I can
live in. I honestly believe I'll be a grandparent before I pay oft my
loans. I have yet to make even a dent in them.?

Although the federal government and most law schools offer some
loan repayment assistance to graduates who take public interest jobs,
law school programs are often insufficiently funded and the federal
programs do not provide full discharge until after 10 years of public
interest employment.’® Nor do these programs address the funda-
mental problem of lack of jobs, public interest or otherwise, that
makes law school a questionable investment. In recent years, only
about half of new graduates obtain full-time long-term employment
for which a law degree is preferred.’! A graduate of Thomas Jefferson
School of Law described the difficulties finding sufficient employ-
ment to meet obligations on a $150,000 loan:

For eight years, I have never had a steady job, just on-and-off docu-
ment review. . . . After sending out literally thousands of resumes
over the years, I have given up. In the “good” years, I used to work
80 hours a week, and half my salary would go to student loans. In
the last couple of “bad” years, I haven’t been able to pay my loans,
and the work has been so unsteady that I have been evicted from
my apartment and have had to resort to food stamps. Furthermore,
despite eight years having gone by, my loan balance has decreased
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by just 10 percent. I will never get out of this debt trap, will never
own my own home, nor will I ever be able to afford children. I have

contemplated suicide. . . .3

As more debts become delinquent, the current system becomes
less sustainable, politically and financially.?® The sense of betrayal
among those with crushing debt burdens is apparent in blogs run-
ning under titles such as “Shilling me Softly,” “Jobless Juris Doctor,”
and “Exposing the Law School Scam.”*

Concerns about oversupply and underemployment of lawyers are,
however, nothing new and not always permanent. In 1927, the dean

of Stanford Law School declared,

We have more lawyers today than there is any legitimate need for.
The truth is that we are simply being swamped with aspiring young
lawyers, most of whom will necessarily and within a few years after
admission, drift into real estate, insurance and related lines, and that

is not a process calculated to help the reputation of our profession.”

Some commentators believe that the current situation will improve
due to a tripling of retirement rates as baby boomers age, the popu-
lation increases, and the law grows more complex.*®

However, most commentators see the current difficulties for grad-
uates as more serious and persistent than in preceding years, due to
structural changes in the market for legal services.”” More employ-
ers are relying on paralegals, technology, outsourcing, and contract
attorneys to do work previously performed by recent graduates, and
cash-strapped public sectors are unable to expand hiring even in the
face of significant needs.*®

Applications

As debt burdens are rising and employment prospects are declining,
fewer individuals are taking the LSAT and applying to law schools.
Applications have declined 38 percent since 2010 and have hit a
thirty-year low.*” For many law schools, this presents an uncomfort-
able choice between accepting applicants with lower qualifications,
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which will adversely affect their U.S. News rankings, or cutting the
size of entering classes, which will decrease tuition revenues. Two-
thirds of accredited law schools opted to cut their classes in 2013.4°
Still, demand for legal education exceeds the jobs available, and
in defiance of market trends, fifteen new schools have opened in the
last decade even as existing ones have struggled to fill their classes.*!
This raises the question of why so many students have made the
high-risk decision to attend law school. Part of the problem has been
the lack of transparency in law school disclosures about placement
and salaries, which has triggered class-action lawsuits and tighter
ABA standards.®? Other applicants, subject to biases toward opti-
mism, have engaged in “magical thinking.”43 Their assumption has
been that they, unlike their classmates, will find well-paying jobs
despite adverse market conditions. In one survey, a majority of pro-
spective law students reported that they were “very confident” that
they would find a legal job after graduating, but only 16 percent
were “very confident” that the majority of their classmates would
do the same.** But as Brian Tamanaha notes, even the most rational
students will have difficulties assessing the long-term value of invest-
ment in law school, given disputes and uncertainties over how to

calculate economic return.®

Social Costs

Whatever the causes, the inability of many students to pay back
loans may have societal as well as individual consequences. A sub-
stantial default rate will encourage Congress to reconsider provid-
ing easy credit to law students.“® And a tightening of credit markets
could further reduce the applicant pool and make a bad situation for
law schools worse.

There are other social costs of the high price of legal education.
Rising tuitions have limited who can afford to attend law school
and what kinds of jobs graduates can afford to take. The decline of
need-based scholarships and increased emphasis on GPAs and LSAT
scores in order to boost rankings have impeded efforts to recruit
minority applicants and diversify the profession. High debt burdens
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have priced many graduates out of the market where demand for
services is greatest. As Chapter 3 noted, it is ironic that the nation
with one of the world’s highest concentrations of lawyers fails so
miserably at making their assistance available to those who need it
most. Bar surveys have consistently found that more than four-fifths
of the legal needs of low-income individuals, and a majority of those
of middle-income individuals, remain unmet.*’ Yet after three years
of expensive legal education, graduates are unable to generate suffi-
cient income from this kind of work to pay off their debts and sus-
tain a legal practice. The perverse result is an oversupply of lawyers
and an undersupply of legal services.

Structure

Part of the reason for this asymmetry in supply and demand involves
the structure of legal education mandated by accreditation stan-
dards. The American Bar Association adopted the first of these stan-
dards in 1922, and the U.S. Secretary of Education subsequently
recognized the Council of the ABA’s Section of Legal Education and
Admissions to the Bar as the official credentialing organization for
law schools.*® Because all but a few states require graduation from
an accredited law school as a condition of practice, the Council sig-
nificantly influences the structure of legal education. Although there
is a strong justification for some form of oversight of American law
schools, the review process is flawed in several important respects.
The rationale for a system of accreditation is that a totally free
market would not provide sufficient quality control. Students, the
most direct beneficiaries of legal education, have limited information
about the relative cost-effectiveness of particular schools, and lim-
ited capacity to assess the information that is available. Seldom do
they have a basis for judging how characteristics like faculty/student
ratios or reliance on adjuncts will affect their educational experience.
Moreover, student interests are not necessarily consistent with those
of the public. Education is one of the rare contexts in which buyers
may feel that less is more. Many students would like to earn a degree
with the least expense and effort necessary to pass a bar examination
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and land a job. In the absence of accreditation standards, law schools
would need to compete for applicants who wanted the least demand-
ing academic requirements. Similar attitudes are common among
central university administrators. Without minimum requirements
imposed by an accrediting body, more law schools might be forced
to get by with fewer resources in order to subsidize less well-off aca-
demic departments. Finally, accreditation requirements can provide
a useful catalyst for self-scrutiny and peer review.

Although these justifications support some form of oversight, the
current process falls well short of protecting the public interest. A
threshold problem lies in the composition of the Council. A majority
of its members are lawyers and judges with little or no experience as
legal educators.*> Nor are they sufficiently independent of the pro-
fession, which has an obvious stake in preserving its social status
and economic interests. However well intentioned, no occupational
group is well positioned to make disinterested judgments on matters
where its own livelihood is so directly implicated.

A related problem is that the system substitutes detailed regula-
tion of educational inputs for more direct measures of educational
outputs. It uses observable measures such as facilities, resources,
and faculty/student ratios as highly imperfect predictors of the
quality of teaching and research. Moreover, unlike the systems of
accreditation for higher education generally, law school standards
do not seek to enhance cost-effectiveness or to permit diversity in
light of schools’ potentially varying missions.’® Rather, accreditors
impose a one-size-fits-all structure that stifles innovation and leaves
many students both underprepared and overprepared to meet soci-
etal needs.”’ Graduates are overqualified to offer many forms of
routine assistance at affordable costs, but are often underquali-
fied in practical and interdisciplinary skills. Accreditation struc-
tures have failed to recognize in form what is true in fact. Legal
practice is becoming increasingly specialized, and it makes little
sense to require the same training for a Wall Street securities law-
yer and a small-town family practitioner. Three years in law school
and passage of a bar exam are neither necessary nor sufficient to
guarantee proficiency in many areas where needs are greatest, such
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as uncontested divorces, landlord—tenant matters, immigration, or
bankruptcy.”? Other countries allow nonlawyer experts to provide
such services without demonstrable adverse affects.”® The diversity
in America’s legal demands argues for corresponding diversity in
legal education.

Curricula

Vanderbilt law professor Edward Rubin puts it bluntly: “Here we are
at the beginning of the twenty-first century, using a model of legal
education that was developed in the later part of the nineteenth.”
Although “the nature of legal practice has changed, and the theory
of education has changed,” many faculty are “still doing the same
basic thing we were doing one hundred and thirty years ago.”* Part
of the problem is that we do little to educate educators about the
art of teaching. Many, like me, are thrown into classrooms without
experience or training. We then do unto others what was done to
us, without much reflection or exposure to adult learning strategies.

The dominant approach has been a combination of lecture and
Socratic dialogue that focuses on doctrinal analysis. From a peda-
gogic standpoint, this approach leaves much to be desired. The heavy
emphasis on judicial decisions, which often neglects the role of cli-
ents and context, is like “geology without the rocks.”>> The hierarchi-
cal and competitive classroom climate also discourages participation
by many students, particularly women, and fails to supply enough
opportunities for interactive learning, teamwork, and feedback.>
All too often, the search for knowledge becomes a scramble for sta-
tus, with students vying to impress rather than inform.

Faculty commonly claim that our method of legal education
teaches students to “think like lawyers.” In fact, it teaches them to
think like law professors. We lack empirical studies validating its
effectiveness for performance in practice.’’” As commentators have
long noted, law schools focus too little attention on practical skills.’®
Ninety percent of lawyers say that law school does not adequately
prepare graduates to undertake legal work.” The deficiency has
grown more acute as private employers have cut back on training.®
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Although most law schools have responded to this longstanding
criticism with expanded clinical offerings and related initiatives,
these remain at the margins of the curricula.® Only 3 percent of
schools require clinical training, and a majority of students gradu-
ate without it.> Law is the only profession that sends its students
into practice without intensive clinical experience, and many edu-
cators believe that they suffer as a consequence.’ As U.C. Irvine
Dean Erwin Chemerinsky puts it, “There is no way to learn to
be a lawyer except by doing it . . . It is unthinkable that medical
schools could graduate doctors who had never seen patients or that
they would declare that they just wanted to teach students to think
like doctors.”*4 In a joint study by the National Association of Law
Placement and the American Bar Foundation, new lawyers rated
clinical courses as the most helpful experiences, after legal employ-
ment, in making the transition to practice.®> Students who lack
such courses are also missing opportunities to develop cross-cultural
competence and an understanding of how law functions, or fails to
function, for the have-nots.

Schools are similarly weak in nonclinical courses that integrate
experiential approaches and address practice-oriented topics, such
as problem solving, marketing, practice and project management,
interpersonal dynamics, and information technology.®® In one
survey, close to two-thirds of students and 9o percent of lawyers
reported that law school does not teach the practical skills necessary
to succeed in today’s economy.’

Too many schools also lack sequenced interdisciplinary programs
that would better prepare students in areas including finance, intel-
lectual property, organizational behavior, public interest, and envi-
ronmental law. Another gap involves preparation for leadership.
Although no occupation produces such a large proportion of lead-
ers as law, and leadership development is now a $45 billion indus-
try, legal education has lagged behind.®® Many law schools” mission
statements include fostering leadership, but only two of these schools
actually offer a leadership course.®”

Although administrators often acknowledge these gaps, they view
correctives as luxuries that students can ill afford. The expense of skills
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education makes it a tough sell in the current economic climate. Yet
not all experiential, practice-oriented initiatives require additional
investments in costly clinical courses. Much can be accomplished
with existing resources through case histories, problems, simula-
tions, cooperative projects with practitioners, and interdisciplinary
collaboration.”® The problem is less that these approaches are unaf-
fordable than that they are unrewarded. Curricular improvements
are not well reflected in rankings, and legal employers have not
made practical training a priority in hiring.”! As Harvard professor
David Wilkins notes, “There’s a lot of pious rhetoric coming out of
law schools and the profession about what people want. They say
they want this or that, but who do they ultimately hire? The kid on
the law review.”’? So, too, faculty have not seen excellence and inno-
vation in teaching as the path to greatest recognition.”® Significant
progress is likely to require a substantial change in academic reward
structures.

Values

Another difficulty with legal education involves the values that it
fosters, or fails to foster, concerning professional responsibility and
professional identity. A prominent Carnegie Foundation report
brought renewed attention to longstanding concerns about the mar-
ginalization of legal ethics.”* Most schools relegate the subject to a
single required course, which typically focuses on the rules of profes-
sional conduct that are tested on the bar’s multiple-choice exam.”
The result is legal ethics without the ethics.”® A rules-oriented course
also leaves out inadequacies in regulatory structures, access to jus-
tice, and the conditions of legal practice. In one survey, a majority of
professors reported spending no time or less than two hours on the
structure of the profession, including issues of discrimination and
the realities of practice; 9o percent spent no time or less than two
hours on pro bono service.””

Such oversights reflect deep-seated skepticism about the impor-
tance of professional ethics in professional education. Many law fac-

ulty believe that values are beyond the competence of law schools to
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teach.”® Although most students report that their school emphasizes
ethics, only half of students feel that law school has prepared them
well to deal with ethical dilemmas in practice, and even fewer feel
that they have had help in developing “a personal code of values and
ethics.””?

The dominant rule-bound approach to professional responsibility
underestimates the role that broader coverage can play in developing
ethical judgment. Law schools cannot be value-neutral on questions
of values. Their curriculum and culture inevitably influence the for-
mation of professional identity and the ethical norms underpinning
it Given that reality, law professors need to be more intentional
about the messages that they inevitably communicate. If; as the pre-
amble to the ABA Model Rules of Professional Conduct maintains,
a lawyer is a “public citizen having a special responsibility for the
quality of justice,” this responsibility should be reflected and rein-
forced throughout the law school experience.®!

A substantial body of evidence indicates that significant changes
occur during early adulthood in individuals’ basic strategies for
dealing with moral issues.®” Through interactive education, such
as problem solving and role playing, students can enhance their
skills in moral analysis and gain awareness of the situational pres-
sures, psychological dynamics, and regulatory failures that underpin
misconduct. Failure to integrate professional responsibility issues
throughout the curriculum undermines their significance. A min-
imalist attitude toward ethics marginalizes its importance. What
the curriculum leaves unsaid sends a powerful message. Faculty
cannot afford to treat professional responsibility as someone else’s
responsibility.

The same is true of access to justice and pro bono service. As
Chapter 3 noted, issues concerning the distribution of legal services
are missing or marginal in the core curriculum. Even texts for legal
profession courses often fail to discuss access to justice.®> Although
the vast majority of schools have pro bono programs, only a minor-
ity of students participate.®* Only about 10 percent of schools require
service, and fewer still impose demands on faculty. Moreover, the
amounts required are sometimes quite minimal; half the schools
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mandate only ten to twenty hours from students.®> The quality of
some programs is also open to question. Many students lack on-
site supervision or a classroom opportunity to discuss their work or
pro bono issues generally. My own national survey found that only
1 percent of attorneys reported that pro bono received coverage in
their law school orientation programs or professional responsibility
courses; only 3 percent observed visible faculty support for pro bono
work.2® An American Bar Foundation survey of recent law graduates
ranked pro bono last on a list of educational experiences that practi-
tioners felt had assisted them significantly in practice.®” In the words
of a Commission of the Association of American Law Schools on
pro bono opportunities, “Law schools should do more.”® Part of the
professional responsibility of professional schools is to build cultures
of commitment to public service.

Law schools should also do more to address issues of diversity
and of biases based on race, gender, ethnicity, disability, class, and
sexual orientation.®” Minorities make up 37 percent of the popula-
tion but only a quarter of law school classes.”® To address that dis-
parity, schools should reconsider the heavy emphasis on law school
grades and LSAT scores, which penalize applicants of color and are
not accurate predictors of performance in practice.”” Schools should
also focus on issues of climate. Women students, particularly women
of color, report fewer opportunities for faculty mentoring, are less
likely to speak in class, and experience higher levels of dissatisfac-
tion, disengagement, and self-doubt than men.”? In the only recent
study of student perceptions of diversity and law school climate,
half of students of color felt that the environment is sometimes
or never welcoming to students regardless of race. Three-quarters
agreed that nonwhite students face challenges that similarly situ-
ated white students do not face. Almost half reported experiencing
an incident in which another student’s behavior made them feel
unwelcome or disrespected because of their race. Two-thirds of
women agreed that female students faced challenges that similarly
situated male students do not face.”” Technology also has created
new online opportunities for sexual harassment and widened its
audience. One well-publicized case involved the posting of lewd
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and defamatory statements about female students on AutoAdmit,
a law school message board.”* So, too, women and minorities con-
tinue to be underrepresented among full professors and deans, and
in other positions of greatest status and reward.” If, as bar lead-
ers repeatedly insist, the profession is truly committed to values of
diversity and inclusion, that commitment should be better reflected
in legal education.”®

A final problem with law school culture is its tendency to rein-
force narrow views of professional fulfillment and to privilege objec-
tive measures of achievement at the expense of intrinsic measures of
self-worth.”” This highly competitive climate contributes to a decline
in student mental health and disproportionate levels of substance
abuse, stress, depression, and other disorders.”® Estimates suggest
that as many as 40 percent of law students experience significant
levels of psychological distress and have rates of dysfunction much
higher than medical and graduate students.”” Entering law students
have a psychological profile similar to that of the general public but
leave with a greater incidence of psychological dysfunction.'®® Yet
only one school has developed a comprehensive preventive approach
to such problems, and many other schools have neglected the need
for student support programs.'”" They have also failed to address
the conditions of practice and to enrich students’ understandings
of the strategies for professional fulfillment. Anxieties associated
with rising levels of debt and unemployment are bringing additional
urgency to these concerns. As one third-year student put it, “I don’t
know anybody who is not nervous. Frankly, if youre not nervous,

you haven’t been paying attention.”

Law Reviews

As legal realist Fred Rodell famously observed three-quarters of
a century ago, “There are only two things wrong with almost all
legal writing. One is its style. The other is its content.”'®® Student-
run law journals are partly to blame. New York Times columnist
Adam Liptak put it bluntly: “Law reviews are such a target-rich
environment for ridicule that it is barely sporting to make fun of
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them.”% Nonetheless, even the Chief Justice of the Supreme Court
as taken a potshot:
has taken a potshot

Pick up a copy of any law review that you see, and the first article is
likely to be, you know, the influence of Immanuel Kant on eviden-
tiary approaches in 18th-century Bulgaria, or something, which 'm
sure was of great interest to the academic that wrote it, but isn’t of
much help to the bar.!®

A large part of what appears in law reviews isn’t even of use to other
academics. In the most recent study on point, 43 percent of articles
had never been cited.®® Much of what claims to be cutting-edge
scholarship is all dressed up with nowhere to go; its finery borrowed
from other disciplines is off- putting to nonspecialists and of little
relevance to practitioners. Few judges, policymakers, and practicing
lawyers consult academic law reviews with any frequency; many do
not look at them at all.™"”

A central problem lies in the editorial structure of law reviews.
Unlike other disciplines, which rely exclusively on peer-reviewed
journals, law leaves the selection and editing of articles largely up to
students. These editors often lack the knowledge, training, expertise,
and time to perform adequately in this role.'”® Because law journals
are heavily subsidized by their schools, they lack any market disci-
pline and many lack meaningful accountability for the quality of
their work.

Editors who are poorly equipped to assess the value of submissions
often use imperfect proxies, such as the reputation of the author’s
school or the extent of documentation. Footnotes have become
prime sites for status displays. A single note can meander along for
over five pages.'”” Erudition in excess is common. One can find an
article of 490 pages and 4800 footnotes devoted to a single section
of a single securities statute.® Yet such ostentatious displays are an
unreliable measure of rigor. There is no guarantee that the author
has actually read the sources cited or that they represent the best
thinking in the field. And the convention of excessive documen-
tation discourages original insights, which by definition cannot be
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attributed to someone else. Although surveys of faculty, judges, and
practitioners consistently find consensus that articles are too long
and too heavily footnoted, those views have done relatively little to
curb the practice.™!

A more fundamental question is whether the pressure to pub-
lish makes sense for all faculty. Not every gifted teacher is a gifted
scholar. Most research shows no correlation between law professors’
teaching effectiveness and scholarly influence.* Much of the effort
that now goes into publishing articles of little interest to anyone
beyond the author’s family or tenure committee might be better
focused on more teaching or on publications aimed at practitioners

or the general public.

Strategies

Nothing short of everything will really do.
—Aldous Huxley'?

Almost thirty years ago, the New York Times ran a Sunday maga-
zine feature titled, “The Trouble with America’s Law Schools.”™ The
piece highlighted many of the curricular concerns common today,
particularly the lack of practical training, the inattention to issues of
professional responsibility, and the disengagement of upper-level law
students. Underlying these concerns was a sense of inertia and com-
placency among the faculty. As one Stanford professor put it, “The
present structure is very congenial to us. . . . Were not indifferent to
the fact that our students are bored, but that to one side, law school
works pretty well for us.”®

Such attitudes remain common, and with reason. For most fac-
ulty, the pay, hours, and job security of their positions are enviable.!®
In one survey, 93 percent of legal academics reported being satisfied
or very satisfied, the highest percentage of satisfaction among any of
the reported legal fields."” A fundamental problem in American legal
education is a lack of consensus among faculty that there 7s a fun-
damental problem, or one that they have a responsibility to address.
Law schools have a long and unbecoming history of resistance to
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reform."® That is likely to change only if external pressure from stu-
dents, accrediting authorities, donors, and courts demands it.

Finances

From the perspective of many faculty and students, the financial dif-
ficulties of law graduates call for redistributive solutions. Examples
include expanding loan forgiveness, increasing public subsidies, and
liberalizing bankruptcy rules to allow discharge of student debts.
But the obstacles to those responses are substantial. Lawyers are not
a group much beloved by American taxpayers, and their elected rep-
resentatives are likely to resist having government take on additional
burdens to aid the profession. In any event, given the current over-
supply of lawyers and excessive hikes in law school tuitions, it may
make more sense to curtail than to enhance the availability of easy
credit.!”

Less controversial reforms, such as increasing disclosure about job
placement and salaries, are already under way. However, more needs
to be done. David Stern, executive director of Equal Justice Works,
proposes that every school offer students individualized financial
counseling as well as a webpage with a breakdown of costs to attend,
job placement, salary information, and loan burdens.!* As he notes,
students now encounter unnecessary difficulties in cobbling together
this information and applying it to a complex federal student loan
system.

Schools also need to look for more ways to cut costs and to diver-
sify their revenue streams. More programs for nonlawyers, under-
graduates, practicing attorneys, and foreign graduate students are
obvious options."”! Debt burdens for students could also be reduced
by allowing them to attend after three years of college, as a few law
schools now do.'*?

Structure

A further way of reducing the cost of at least some law schools
would be for state supreme courts to eliminate the requirement that
only graduates from ABA-accredited law schools may sit for the bar
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exam. In a Montana Supreme Court decision denying the request
of a graduate of an unaccredited California law school to take the
bar exam, two dissenting justices pointed out that “[n]Jo empirical
data has been offered to suggest that the ABA standards correlate
in any way to a quality legal education. What is evident is that the
monopoly given to this private trade association to set standards for
law schools increases the cost of legal education, [and] burdens new
members with debt that limits their options for professional and
public service. . . .”'*3 As Brian Tamanaha argues, if a substantial
number of states eliminated the requirement of an ABA-accredited
legal education, the result would likely be to force greater price com-
petition between lower-ranked schools and unaccredited institutions
that are now one-third the cost.!** Although graduates of unaccred-
ited schools have much lower bar exam pass rates than graduates of
accredited schools, it is hard to know how much of the difference is
due to the caliber of the students and how much to the quality of
educational preparation. In any event, a significant percentage of
graduates of institutions that lack ABA accreditation do ultimately
pass the bar, and this method of qualification is one way of making
legal education affordable for those of limited means.!®

Reducing the price of legal education more generally would
become far easier if the influence of the U.S. News and World Report
ranking system were challenged and if accreditation requirements
were significantly curtailed. Law schools could work together with
bar organizations to create an evaluation structure that did not use
expenditures and vague reputational surveys as a proxy for quality.
Instead of imposing the same requirements on all schools, accredi-
tation authorities could take account of different institutional mis-
sions and priorities. As an ABA Task Force on the Future of Legal
Education noted,

The system of legal education would be better with more room for
different models. Variety and a culture encouraging variety could
facilitate innovation in programs and services; increase educational
choices for students; lessen status competition; and aid the adaprta-

tion of schools to changing market and other external conditions.!*



LEGAL EDUCATION 139

Just as higher education offers a range of choices, from com-
munity colleges to elite Ivy League institutions, legal education
should provide greater diversity. To that end, accrediting authori-
ties could eliminate uniform standards for matters such as facilities,
adjunct teaching, distance learning, and faculty research support.'?’
Institutions could vary in the specialties they offered, in their reli-
ance on lower-cost adjuncts and online courses, and in the relative
importance they attached to practical skills and legal scholarship.
Giving students more options might reduce the regressive aspects of
the current structure, which imposes crushing debts to subsidize the
research and light teaching loads of relatively well-off faculty.

Schools could also offer a variety of degree options based on one-,
two-, and three-year degree programs. States could license gradu-
ates of one-year programs to offer routine legal services. The ABA
Task Force took a step in that direction by recommending that state
authorities develop licensing systems for limited law-related services,
and that accrediting authorities develop standards for programs pre-
paring limited-service providers.'?® States could also license lawyers
after two years to practice in a particular specialty, such as tax, fam-
ily, or criminal law. In effect, the bar could move closer to other
professions, such as medicine, which certify practitioners based on
their extent of training.'*’

Proposals for more diversity in legal education are nothing new.
A prominent 1921 report for the Carnegie Foundation by Alfred
Reed recommended adoption of a two-tiered system. Full-time pro-
grams would train highly qualified lawyers to serve corporate and
governmental clients; part-time programs and night schools would
prepare general practitioners to meet routine legal needs."*® By insti-
tutionalizing this division, the profession could accommodate con-
cerns of both accessibility and quality. Again in 1972, the Carnegie
Foundation produced another report, modeled on Paul Carrington’s
recommendations to the Association of American Law Schools. It
proposed a two-year standard curriculum available to students after
three years of college. It would provide graduates with a ground-
ing in core subjects and opportunities for intensive instruction in
professional skills. An advanced curriculum would be available to
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students who wanted a third year, and that year could also be com-
pleted in noncontinuous units after leaving law school."! The ABA
flatly rejected both the Reed and Carrington proposals.'® The only
way that accredited schools can now offer a two-year program is
to compress three years of credit-hours into two. Schools that do
so charge the same tuition as three-year institutions, which signifi-
cantly reduces the cost savings that a shorter program is designed to
offer.

Proposals for a two-year degree have recently resurfaced, most
prominently by President Obama. In a town hall meeting discuss-
ing how to make education more affordable, Obama said that “law
schools would probably be wise to think about being two years
instead of three. . . . The third year [students] would be better off
clerking or practicing in a firm even if they weren’t getting paid
that much, but that step alone would reduce the costs for the stu-
dent.” While acknowledging that eliminating a third year could
hurt a school’s finances, the President added, “Now the question is
can law schools maintain quality and keep good professors and sus-
tain themselves without that third year? My suspicion is, that if they
thought creatively about it, they probably could.”’?® That proposal
resonated with a growing number of commentators who have rec-
ommended letting students sit for the bar after two years of school,
or replacing the third year with apprenticeships or externships at a
nonprofit organization or governmental agency.**

Such proposals set off a firestorm of protest. Georgetown law pro-
fessor Philip Schrag worried that “new lawyers would be exposed
only to basic survey courses and would receive little of the special-
ized training that their future clients will need.”® U.C. Irvine Dean
Erwin Chemerinsky predicted, “If law school were two years, the
first things to be cut would be clinical education and interdisciplin-
ary courses, which are the best innovations since I went to law school
in the mid-1970s.”3¢ Yale law professor Bruce Ackerman similarly
claimed that shortening the degree requirements would

impoverish American public life. Once two-year graduates move into
practice, they won’t be able to deal adequately with bread-and-butter
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issues of antitrust, intellectual property, or corporate law, let alone
with the challenges of civil rights or environmental law. It is frivo-
lous to suppose that these lawyers would pick up the key skills on
the job. Social science and statistics require systematic training, not
a crash course in response to particular problems. . . . A two-year

curriculum promises to lobotomize the profession by 2050.13”

As columnist Paul Lippe responded,

I actually agree with the things Professor Ackerman says law schools
should emphasize, but I saw nothing in his essay that suggested that
they couldn’t be addressed in a two-year curriculum, or that debt-
strapped law students should continue to cross-subsidize his scholar-
ship to a level that compromises their long-term financial solvency,
or that the Yale model should be mandatory for all schools, which
would be a pretty command-and-control way of looking at what
could be a market choice.'?®

The fundamental issue is not whether there are benefits from a
third year of training. It is whether the benefits are so critical that
all students should be required to bear the costs. According to two-
thirds of recent graduates, the traditional three-year law school edu-
cation can be condensed into two years without negatively affecting
the practice-readiness of new attorneys.”?” If bar exams were cor-
respondingly condensed to test fewer doctrinal subjects, the task of
paring down the law school experience would be easier.*" Even as
things stand, one- or two-year programs could well be sufficient to
train graduates in areas where unmet legal needs are now greatest. In
other nations, many of those needs are effectively met by specialists
with less legal training than lawyers.!!

Moreover, as federal judge and law professor Richard Posner
argues, opening the legal academy to greater innovation and com-
petition among different models is likely to produce a better edu-
cational experience.? Law schools would face greater pressure to
demonstrate, not simply assert, the cost-effectiveness of their par-
ticular approach. If employers perceive a difference in quality among
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the graduates of two- and three-year programs, or in the schools that
produce them, students will respond accordingly.

Curricula

Fundamental changes in the structure of law schools could prompt
similarly fundamental changes in their curricula. Rather than tak-
ing the existing core courses for granted, educators should consider
what competencies are necessary for legal practice and then adjust
requirements accordingly. Such an approach would argue for greater
focus on practical skills.'¥3 At a minimum, as the Clinical Legal
Education Association has recommended, all students should be
required to complete at least one clinical course or externship before
they graduate.*® If schools decline to impose such requirements,
state supreme courts could do it for them.!>

Models for more practice-oriented initiatives are readily avail-
able.® Northwestern Law School undertook its own analysis of
“foundational core competencies” that legal employers desired, and
developed a two-year program that stresses skills in project manage-
ment, teamwork, communication, leadership, and quantitative anal-
ysis.'¥” New Hampshire has begun granting licenses to students who
are certified “client ready” after taking a two-year practice-oriented
program at the state’s only law school.!8 Participants take courses in
negotiation, counseling, and trial and pretrial advocacy, along with
a clinic or externship and electives in areas such as evidence, tax, and
business associations.'”? Other schools have implemented changes
in the third year that seek to reverse the decline in preparation and
attendance that occurs during that year."” Reforms include subject-
matter concentrations, experiential curricula, and capstone courses
that aim to bridge the transition into practice.”™ More schools are
sharing courses through local partnerships or online collaborations,
and more are integrating interdisciplinary materials."”” Yet despite
the enormous effort that has gone into designing these initiatives,
systematic evaluations of their effectiveness are unavailable. Such
assessment should be a priority for any institution committed to cur-
ricular innovation.
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Values

There is, however, a considerable body of research on teaching ethi-
cal analysis that can guide reform. It points up the value of experi-
ential, interactive, and problem-oriented approaches.”® Clinics are
an especially effective way of teaching legal ethics; engagement tends
to be greatest when students are dealing with real people facing real

problems.>*

Ethical judgment in such settings demands more than
knowledge of relevant rules and principles; it also demands a capacity
to understand how those rules apply and which principles are most
important in concrete settings.”> When clinics involve clients from
disadvantaged backgrounds, students can gain cross-cultural compe-
tence and an understanding of what passes for justice among the have-
nots.”® Although clinical courses necessarily address ethical issues that
arise during the semester, not all clinicians have the time, interest, or
expertise to provide comprehensive coverage of professional responsibil-
ity. Building in additional hours or linking a separate course to clinics
may be necessary to ensure such coverage. Regardless of the approach
chosen for the core professional responsibility course, it should not be
the only site for sustained ethical analysis. Students are much more
likely to take professional obligations seriously if the entire faculty does
so as well. Every law school should provide incentives and accountabil-
ity for the integration of ethical issues across the curriculum.

Schools should assume similar responsibility for supporting
access to justice and pro bono service. Attention to these issues
should be part of the core curriculum. Well-supported extracurric-
ular programs concerning pro bono service can offer a wide range
of practical skills as well as exposure to the urgency of unmet
legal needs. For these reasons, the Association of American Law
Schools Commission appropriately recommended that schools
make available for every law student at least one well-supervised
pro bono opportunity and either require student participation or
find ways of encouraging the great majority of students to volun-

teer.”’

Schools should also do more to provide adequate support
for student placements and to encourage and showcase public ser-

vice by faculty.”® As research on altruism makes clear, individuals
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learn more by example than by exhortation.’® If law schools want to
inspire a commitment to pro bono work among future practitioners,
then professors need to lead the way, and legal academia needs to
reward them for doing so. And if schools fail to take the initiative,
courts can assume that role. New York has set an example by requir-
ing applicants to the bar to complete 50 hours of service as a condi-
tion of admission, and California is poised to follow suit.!°

Schools also need to do more to create cultures in which inclu-
siveness is valued in practice as well as principle. Every law school
should have a formal structure that assigns responsibility for diver-
sity issues. That responsibility should include gathering information
about the experience of students and faculty and the diversity-related
policies that affect them.’®! Workshops or teaching initiatives that
assist faculty in creating more inclusive classroom climates should
be priorities.

All of these curricular reform efforts need to include incen-
tives for change. They should reward faculty who integrate ethical
issues, supply sufficient student feedback, and use teaching methods
that have been shown to be most effective.!> Annual reports, peer
assessments, and student evaluations could be used to hold faculty
accountable for the quality of the educational experience, which too
often now is valued more in theory than in practice.

Law schools would also benefit from strategies designed to help
students cope with the stress and competition of legal education and
legal practice. Efforts along these lines are beginning at a number
of institutions.'®®> More innovation and evaluation is needed. Given
that a third of lawyers suffer from mental health or substance abuse
problems, legal educators can ill afford to ignore the dysfunctions
that begin in law school.1¢4

Law Reviews

An obvious response to frustrations with student-run journals is
to encourage more peer-reviewed substitutes. That, however, seems
unlikely, given the economic challenges of academic publishing and
schools’ interest in subsidizing journals of pedagogic value to their
students. Assuming the current model remains dominant, a recent
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empirical study of law professors, student editors, attorneys, and
judges identified ways to improve the editorial process. One is for
student editors to rely on blind reviews and to consult with faculty
in selecting articles to publish.!®> Another is more training for stu-
dent editors concerning selection and editing. Such training could
help reduce the excessive length and references that have made arti-
cles so off-putting to nonacademic audiences.

This is not a modest agenda. Nor is this a context in which any-
thing “short of everything will really do.”1%¢ 'The cost, design, and
reward structure of contemporary legal education work reason-
ably well for faculty, but fall seriously short in meeting the needs
of students and society. The recent chorus of “crisis” rhetoric should
remind us of our obligation to do better.



7

Conclusion

MY INTEREST IN ISSUES of professional regulation and access to justice
spans four decades. As a Yale law student in the mid-1970s, I became
enmeshed in a controversy over unauthorized practice of law. I was
an intern in a legal aid office that was overwhelmed with routine
divorce cases. The office’s strategy was to accept new cases only one
day a month, leaving the vast majority of poor people with no law-
yer and no decent alternative. For a standard uncontested divorce
case, attorneys in private practice charged what would now be $2000
to $3000 for completing three forms and attending a hearing that
lasted an average of four minutes.! There were no kits for litigants
trying to represent themselves until the legal aid office prepared one.
In response, local bar association officials threatened to file charges
of unauthorized practice of law. Under existing precedents, they
had a good chance of winning. That ended that, as far as the legal
aid office was concerned. I was outraged, and began work on an
empirical study that challenged the bar’s justifications for banning
do-it-yourself assistance. I have returned to the subject with reg-
ularity over the succeeding decades.” Much has changed, but too
much has remained the same. Kits and form-processing services are
now readily available. Yet prevailing doctrine still bans personalized
advice, including even the correction of obvious errors and omis-
sions.> And millions of Americans remain priced out of legal services
for routine but pressing needs.

No one proposing fundamental reforms in how the legal profes-
sion addresses such issues should be naive about all that stands in the
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way. The bar is a conservative entity, with substantial control over
its own regulation. Although lawyers are paid to solve problems for
clients, they have been oddly passive when confronting problems in
their own profession. And their independence from public involve-
ment and accountability has shielded them from competition and
innovation. The central premise of this book is that the profession
can no longer afford such an insular perspective and that the public
can no longer afford to leave issues of lawyer regulation solely in the
hands of the organized bar.

The reforms necessary to meet contemporary challenges fall into
two main categories. One involves priorities. Money needs to play a
less prominent role in shaping the conditions of practice and access to
justice. As Chapter 2 indicated, many lawyers overvalue the impor-
tance of financial success in determining personal satisfaction. This
may be a tough message to sell in a culture as materialistic as that of
the United States. But the bar’s preoccupation with profit has taken
a substantial toll on quality of life, and the key to greater fulfillment
lies in revaluing professional reward structures. Diversity, work/family
balance, and opportunities for pro bono service all should assume
higher priority. Most of all, the profession needs to become more
informed and reflective about the conditions that make for professional
satisfaction, and less willing to settle for workplaces that fall short.

Money also needs to figure more substantially in debates over
access to justice. The current plight of indigent criminal and civil
litigants is an embarrassment to any civilized nation, let alone one
that considers itself a world leader on the rule of law. There is no
substitute for a greater societal and professional commitment to
funding criminal defense and civil legal aid. Nor is there any excuse
for the bar’s inadequate levels of pro bono service, particularly at
the nation’s leading law firms. At a minimum, every lawyer should
meet the ABA’s modest standard of an hour a week or the financial
equivalent. Courts should recognize a right to civil counsel in cases
involving basic human needs, and ensure that funding is available to
support it. Forty-nine countries recognize such a right, so models for
workable standards are not in short supply.
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A second cluster of reforms involves changes in the bar’s regulatory
structure. We need both less and more oversight. Fewer restrictions
are in order on matters such as nonlawyer providers, multijurisdic-
tional and multidisciplinary practice, nonlawyer investment, and
law school accreditation. Although all of these issues call for some
regulation, greater latitude should be available for market competi-
tion. Nonlawyer providers should be subject to licensing provisions
that ensure basic competence and compliance with ethical rules.
Lawyers with cross-jurisdictional practices should be subject to gov-
ernance by their home state, but protectionist prohibitions on activi-
ties in other states should be replaced by an open-borders policy.
Multidisciplinary practice and nonlawyer investment in law firms
should be permitted, subject to reasonable conditions. On all of
these issues, the bar should learn from the experience of other coun-
tries that have successfully implemented such reforms.

Legal education would also benefit from more innovation and
competition. The current one-size-fits-all model of accreditation is
ill suited to the realities of contemporary practice. The diversity in
lawyers” work should be matched by diversity in their educational
preparation. One-year, two-year, and three-year programs should be
permitted, and schools should be allowed to vary in their priorities
and in the balance that they strike between teaching and scholarship.

By contrast, more rigorous regulation is necessary regarding bar
discipline and continuing legal education. Bar oversight should be
strengthened for common client complaints, and lawyers should
be required to carry malpractice insurance. The disciplinary sys-
tem should be more proactive, and more focused on the causes of
misconduct, not simply the symptoms. Continuing legal education
should be taken more seriously. A mandatory CLE program for new
lawyers and lawyers guilty of professional misconduct should be
combined with a more demanding voluntary certification system for
other lawyers.

This is not a modest agenda, and substantial obstacles stand in
its way. State supreme courts’ assertion of inherent authority to reg-
ulate the practice of law and their deference to professional inter-
ests remain major impediments to reform. But recent changes in
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the legal market and increasing challenges for law schools make this
a particularly opportune time to rethink current norms. Given the
levels of lawyer dissatisfaction and dysfunction, the declining enroll-
ments and rising costs of legal education, and the cottage industry of
criticism from within and outside the bar, change is clearly in order.
And lawyers are capable of rising to the occasion. They have been
at the forefront of every major movement for social justice in this
nation’s history. The time has come for them to turn more energy
inward. They must demand a profession more capable of satisfying
their highest aspirations to personal fulfillment and public service.
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